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No. 5583. 


Henry N. Brawner, Jr., Appellant, 

vs. 

! 

David Burnet, Commissioner of Internal Revenue. 

7 ! 


1 Docket No. 31770. 

I 

Henry N. Brawner, Jr., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Appearances: ! 

For Petitioner: Henry C. Clark, Esjq. (withdrawn), 
Roger J. Whiteford, Esq., Robert P. Smith, Esq. 

For Respondent : Shelby Faulkner, Esqj, John D. Foley, 
Esq., Lloyd W. Creason, Esq. j 

Docket Entries. 

1927. | 

Oct. 11. Petition received and filed. Taxpayer notified. 
Fee paid. | 

Oct. 12. Copy of petition served on General Counsel. 

Dec. 10. Answer filed by General Counsel. 

Dec. 15. Copy of answer served on taxpayer—General 

Calendar. 

1929. 

i 

May 9. Notice of appearance of Henry C. Clark as 
counsel for taxpayer filed. 

May 9. Motion to consolidate with 30890 filed by tax¬ 
payer. See 30890. 5/10 granted and set for 
hearing 6/15/29. j 

1—5583 a 
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1929. 

May 29. Motion to continue hearing to June 24, 1929 
filed by taxpayer. See 30890. 

May 31. Motion to continue granted to June 24,1929. 

June 24. Notice of appearance of Roger J. Whiteford as 
counsel for taxpayer filed. 

June 24. Hearing had before C. R. Arundell, Division 7, 

on merits. 1 By consent continued to Oct. 7, 
1929. 

June 24. Order of continuance to Oct. 7, 1929 entered. 

Sept. 25. Notice of withdrawal of Henry C. Clark as 
counsel for taxpayer filed. 

Oct. 4. Notice of appearance of Robert P. Smith, At¬ 
torney for taxpayer filed. 

Oct. 7. Hearing had before Mr. Phillips on merits— 
Briefs due in 60 days. Amended petition 
filed. 

Oct. 15. Transcript of hearing Oct. 7, 1929 filed. 

Dec. 6. Motion for extension of 15 days to file brief 
filed by taxpayer. See 30890. 12/6/29 

granted. 

Dec. 6. Brief filed by General Counsel. 

Dec. 20. Brief filed by taxpayer. See 30890. 

2 

1930. 

Feb. 28. Findings of fact and opinion rendered—Mr. 

Phillips, Division 11. Decision will be en¬ 
tered for Commissioner. 

Mar. 6. Decision entered—P. W. Phillips, Division 11. 

Sept. 4. Petition for review by Court of Appeals of D. 

C., with assignments of error filed by tax¬ 
payer. 

Sept. 4. Notice of filing petition filed. 

Sept. 4. Praecipe filed—proof of service thereon. 

Sept. 4. Proof of service of petition filed. 

Oct. 31. Motion for extension to 2/3/31 to prepare and 
deliver record filed by taxpayer. 

Nov. 3. Order enlarging time to Feb. 3, 1931 for prepa¬ 
ration of - evidence and transmission and 
deliverv of record entered. 
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1931. j 

Jan. 28. Motion for extension to April 1, 1931 to settle 
statement and transmit record filed by tax¬ 
payer. | 

Jan. 30. Order enlarging time to April 1,1931 for prepa¬ 

ration of evidence and delivery of record 
sur petition for review entered. 

Mar. 30. Motion for extension of 60 days from 4/1/31 to 
prepare and transmit recotd filed by tax¬ 
payer. | 

Mar. 31. Order enlarging time to June 1,1931 for prepa¬ 
ration of evidence and delivery of record 
entered. ! 

June 1. Motion for extension to 7/15/3|l to prepare and 
transmit record filed by taxpayer. 

June 1. Order enlarging time to July 15, 1931 for 
preparation of evidence afid transmission 
and delivery of record entered. 

July 10. Motion for extension to Aug. 15, 1931 to pre¬ 
pare evidence and certify j record filed by 
taxpayer. 

July 14. Order enlarging time to Aug. 15, 1931 for 
preparation of evidence apd transmission 
and delivery of record entered. 

Aug. 15. Motion for extension to Sept. 15, 1931 to settle 
statement and transmit recdrd filed by Gen¬ 
eral Counsel. 

Aug. 15. Order enlarging time to Sept. 15, 1931 for 
preparation of evidence and delivery of 
record entered. 

Sept. 14. Motion for extension to Oct. 15, 1931 to settle 
statement and transmit record filed by Gen¬ 
eral Counsel. 

Sept. 14. Order enlarging time to Oct. 15,1931 for prepa¬ 
ration of evidence and delivery of record 
entered. 

Oct. 15. Motion for extension to ll/l|6/31 to prepare 
and deliver record filed by General Counsel. 

Oct. 15. Order enlarging time to Nciv. 16, 1931 for 
preparation of evidence and delivery of rec¬ 
ord entered. 
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1931. 

Nov. 16. Motion for enlargement of time to 12/21/31 to 
prepare and transmit record filed by Gen¬ 
eral Counsel. 

Nov. 16. Order enlarging time to Dec. 21, 1931 for 
preparation of evidence and delivery of 
record entered. 

Dec. 10. Agreed statement of evidence lodged. 

Dee. 19. Statement of evidence approved and ordered 
filed. 

Dec. 21. Order enlarging time to Jan. 15,1932 for trans¬ 
mission and delivery of record entered. 

3 Filed Oct. 7, 1929. 

United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., 26th and Pennsylvania Ave. N. W., 

Washington, D. C., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

Henry N. Brawner, Jr., taxpayer and petitioner hereby 
petitions the United States Board of Tax Appeals for a 
redetermination of his tax liability determined by the Com¬ 
missioner of Internal Revenue in his deficiency letter dated 
August 12, 1927, and as a basis of his plea for redetermina¬ 
tion sets forth the following: 

(1) The taxpayer is a citizen of the United States, resid¬ 
ing in Washington, D. C. 

(2) The deficiency letter, (a copy of which is attached) 
was mailed to the petitioner under date of August 12, 1927, 
and was received by him in due course. The letter states a 
deficiency in the amount of $24,379.71. 

(3) The taxew in controversy are income taxes for the 
calendar year- 1922, 1923, 1924 and are more than $10,- 
000.00, to-wit: $25,000.00. 

(4) Assignment of errors. 

The Commissioner of Internal Revenue in said deficiency 
letter has erred in determining the tax liability for the 
calendar year 1923 in the following particulars: 


D 
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(a) He has erroneously and improperly! disallowed as a 
deduction an amount of $109,889.71, representing amount 
paid in settlement of litigation with Mrs. Gteorge M. Oyster. 

(5) The facts upon which the petitioner relies as a basis 
of the errors committed are, as follows: 

(a) (1) The petitioner says, that on or about March 17, 
1921, George M. Oyster, Jr., and the petitioner in 
4 this cause of action, entered int<j> a partnership 
agreement whereby the petitioner tvas to receive a 
45% interest in the business operated by George M. Oyster, 
Jr., for the payment of $10,000.00 and oth^r considerations 
with George M. Oyster, Jr., receiving a 55% interest. The 
agreement among other things also proyided that in the 
event of the death of either party, the surviving partner 
was to be permitted to purchase the interest of the de¬ 
ceased partner by paying therefor to the Representative of 
the Deceased’s Estate, the value thereof as fixed by the last 
inventory of said partnership assets and accounts accord¬ 
ing to the books and records prior to the death of the de¬ 
ceased partner, and adding thereto the proportionate net 
profits accruing to the. deceased partner from the date of 
such inventory to the date of his death. 

(a) (2) The petitioner says, that under date of April 24, 
1921, George M. Oyser, Jr., one of the paijties to the afore¬ 
said partnership, died and that the petitioner under the 
terms of said partnership agreement notified the Executor 
of the Estate of said George M. Oyster, Jr., as soon as he 
had qualified as such, that the rights under the partnership 
agreement would be exercised and he thereby tendered to 
the said Edward C. Brandenburg, Executor of the Estate, 
notes in the amount of $113,178.73, together with inventory 
of accounts taken from the books, as provided by the agree¬ 
ment, for the purpose of purchasing the 55% interest 
owned by the deceased partner. 

(a) (3) The petitioner says, that the inventory was 
made up from the books and accounts which contained 
assets whose values were overstated, and that the amount 
paid for the interest of the deceased pajrtner was far in 
excess of the true value thereof. 

(a) (4) The petitioner says, that on December 8, 1921, 
Cecile R. Oyster, widow of George M. Ouster, Jr., through 
her Attornev entered suit against the Executor of the 
Estate of George M. Oyster, Jr., Henry N. Brawner, and 
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others, praying that a Receiver be appointed to operate 
and preserve the milk and dairy business which the part¬ 
nership had been operating, and contending that the price 
paid therefor was less than the true value. 

(a) (5) The petitioner says, that the financial status of 
the milk and dairy business was in such a condition that it 
was dangerous to permit a Receiver to operate the same as 
the business would have suffered a great loss due to the 
fact that its source of milk would have been cut off as the 
farmers would have found another market for their milk 
and would not have dealt with me under such circum¬ 
stances. At the time this suit was pending I was behind in 
payment of my milk bills to the farmers from two to 
5 three months. My credit had been strained to the 
very last inch, and in order to save the business from 
further loss and from complete bankruptcy it was neces¬ 
sary to make some financial settlement with Mrs. Oyster to 
continue the business. 

(а) (6) The petitioner says, that he had no fear of los¬ 
ing the suit against Mrs. Oyster but that the congestion of 
the Court was such here that it would have been several 
years before the case could have come to trial, and in the 
event of appellant proceedings the suit may not have been 
settled even to date, and the petitioner believe-, and was so 
advised by counsel that in order to save the business from 
ruin and prevent further loss it was necessary to make a 
settlement of the suit. Therefore, under date of May 5, 
1923, the petitioner, through his Attorney, entered into an 
agreement of settlement with Mrs. Oyster and paid as a 
result of such settlement, including counsel fees, an amount 
of $109,889.71. 

(б) Prayers for relief. 

Wherefore it is prayed that the Board will allow as a 
deduction from income for the year 1923, the amount of 
$109,589.71. 

The petitioner further prays, that the Board will grant 
such other and further relief as in the opinion of the Board 
he is entitled to under the law. 

(Signed) ROBERT P. SMITH, 

Counsel. 

Suite 309-10-11, 815 Fifteenth St., N. W., Washington, 

D. C. 
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6 I, Henry N. Brawner, Jr., state that I am the 

Petitioner named in the aforesaid atnended petition, 
and am authorized to verify the same; that I have read the 
aforesaid amended petition, and that the statements set 
forth therein are true and correct to the best of my knowl¬ 
edge and belief, except those statements that are made on 
information and belief, and those statements I believe to 
be true. 

HENRY N. BRAWNER, Jr. 

Subscribed and sworn to before me, a Rotary Public in 
and for the District of Columbia, this 7th day of October, 


1929. 


LEONA E. BAIN, 
Notary Public, D. C. 
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Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 
IT:FAR:B-1. RRP-60D. 


Aug. 12, 1927. 

Mr. Henry N. Brawnier, 

2525 Pennsylvania Avenue N. W., 

Washington, D. C. | 

Sir: 


The determination of your income tax liability for the 
years 1922, 1923, and 1924, in connection ^vith an examina¬ 
tion of your books of account and records, as set forth in 
office letter dated May 23, 1927, discloses a deficiency in tax 
amounting to $24,379.71, as shown in the attached state¬ 


ment. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter wfithin which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. j 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
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and has not done so within the 60 days prescribed and 
an assessment has been made, or where a taxpayer has 
filed a petition and an assessment in accordance with 
the final decision on such petition has been made, the un¬ 
paid amount of the assessment must be paid upon notice 
and demand from the Collector of Internal Revenue. No 
claim for abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :FAR :B-1 :RRP-60D. 

In the event that you acquiesce in a part of the deter¬ 
mination, the waiver should be executed with respect to the 
items to which you agree. 

Respectfullv, 

D. H. BLAIR, 

Commissioner, 

(Signed) ByC. R. NASH, 

Assistant to the Commissioner. 

Inclosures: Statement, Form A, Form 882. 

8 Statement. 

IT :FAR :B-1. RRP-60D. 


Aug. 12, 1927. 

In re Mr. Henry N. Brawner, 2525 Pennsylvania 
Avenue N. W., Washington, D. C. 


Year. Deficiency in tax. 

1922 . $10,303.78 (Waiver) 

1923 . 11,065.53 

1924 . 3,010.40 


Total. $24,379.71 


The report of the Internal Revenue Agent in Charge at 
Baltimore, Maryland, dated May 23, 1927, has been re¬ 
viewed in this office and approved as submitted. 
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Careful consideration has been given to your protest 
relative to the disallowance of the amount paid to Mrs. 
Oyster and the Attorney’s fees incident thereto, but it is 
the opinion of this office that these amounts represent per¬ 
sonal expenses and are not deductible for income tax pur¬ 
poses. Your protest will, therefore, be denied. 

Payment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for your 
district and remittance should then be made to him. 

A general denial to the amended petition Was entered by 
the respondent. 

9 A true copy. Test: j 

[Seal Board of U. S. Tax Appeals.] 

B. D. GAMBLE, ! 

Clerk U . 8. Board of Tax Appeals . 

19 B. T. A., —. ! 

United States Board of Tax Appeals. 

Docket Nos. 30890, 31770. 

Chestnut Farms Dairy, Inc., Petitioner, 

v 
v • 

I 

Commissioner of Internal Revenue, Respondent. 

Henry N. Brawner, Jr., Petitioner, 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

Promulgated February 28, 1930. 

Amounts paid as attorneys’ fees, expensed, and in settle¬ 
ment of a suit attacking petitioner’s title tp a business are 
not deductible as ordinary and necessary expenses of such 
business. j 

Roger J. Whiteford, Esq., and Robert P. Smith, Esq., 
for the petitioners. 

Lloyd W. Creason, Esq., and John D. Foley, Esq., for 
the respondent. 
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Respondent has determined a deficiency in income tax 
against the petitioner, Chestnut Farms Dairy, Inc., for the 
year 1924 in the amount of $7,295.13, and deficiencies in 
income tax against petitioner, Henry N. Brawner, Jr., here¬ 
inafter referred to as Brawner, for the years 1922, 1923, 
and 1924, in the respective amounts of $10,303.78, $11,- 
065.53, and $3,010,40. Petitioner, Chestnut Farms Dairy, 
Inc., asserts that respondent erred in disallowing as a de¬ 
duction from gross income the sum of $55,000, which rep¬ 
resented a payment made in 1924 in settlement of litiga¬ 
tion brought about in the ordinary course of business op¬ 
erations. Petitioner, Brawner, in his original petition 
asserts that respondent erred in disallowing as deduc¬ 
tions the amounts of $25,300 and $29,589.71 which repre¬ 
sented necessary business expenses paid in the years 1922 
and 1923 in settlement of litigation in the ordinary 
10 course of business operations. In his amended pe¬ 
tition Brawner asserts that respondent erred in dis¬ 
allowing as a deduction from gross income for the year 
1923 the amount of $109,889.71, representing the total 
amount paid in settlement of litigation with Mrs. George 

M. Ovster. 

•> 

Findings of Fact. 

Petitioner, Chestnut Farms Dairy, Inc., is a corporation 
which was organized under the laws of Delaware in Jan¬ 
uary, 1924. and has its principal office in Washington, Dis¬ 
trict of Columbia. Petitioner, Brawner, is a citizen of the 
United States residing in Washington, District of Colum¬ 
bia. The accounts of Brawner are kept on an accrual basis. 

Petitioner, Brawner, entered the employ of George M. 

Oyster, Jr., hereafter referred to as Oyster, on August 1, 

1901. Oyster was then engaged and had been prior thereto 

in the dairv business tinder the trade name of Chestnut 
* 

Farms Dairy. Prior to March 17, 1921, and at dates not 
shown Brawner had borrowed from members of his family 
about $20,000, which he advanced to the dairy business 
to pay current debts. Under date of March 17,1921, Braw¬ 
ner and Oyster entered into a partnership agreement the 
material parts of which read: 

This agreement, made this 17th day of March, A. D. 1921, 
by and between George M. Oyster, Jr., of the City of Wash- 
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ington, District of Columbia, party of the first part, and 
Henry N. Brawner, Jr., of the same place, party of the 
second part: 

11 Whereas the said party of the first part has for 
a number of years conducted the dairy, butter and 
egg business in the District of Columbia, anjd in connection 
therewith has maintained a farm and certain receiving sta¬ 
tions in the State of Maryland; and 
Whereas the party of the second part has been in the 
employ of the party of the first part for more than nine¬ 
teen years, and for the greater portion of the years last 
past has been entrusted with the actual management and 
conduct of the said business by the party of the first part, 
remaining in such employ and assuming the responsibili¬ 
ties of such management and conduct under the promise 
and agreement on the part of the party of the first part 
that he, the party of the first part, when thereto requested 
by the party of the second part, would sell, transfer and 
assign to the party of the second part an interest as part¬ 
ner in the said business; and 
Whereas the management and conduct df the said busi¬ 
ness will hereafter to a great extent be dependent upon the 
personal efforts and services of the party of the second 
part; and 

Whereas the party of the first part is desirous of recog¬ 
nizing the faithful services of the party of the second part 
and carrying out his agreement with the said party of the 
second part in the matter of the said partnership interest; 
Now, therefore, this agreement witnesseth: 

That for and in consideration of the premises, the cove¬ 
nants and agreements hereinafter set forth and of the sum 
of Ten Thousand Dollars ($10,000.00) in cash in hand paid 
by the party of the second part to the party of the first 
part, the receipt whereof is hereby acknowledged, the said 
parties, each for himself and for their respective personal 
representatives, do hereby covenant and agree to and with 
the other in the manner following, that is to say: 

1. The said George M. Oyster, Jr., and the said Henry 
N. Brawner, Jr., shall be and do hereby become partners 
in the dairy, egg and butter business heretofore conducted 
by the party of the first part under the trade name of “The 
Chestnut Farms Dairy”; the party of the first part hereby 
sells, assigns and transfers unto the party of the second 


I 

i 
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part in fee and absolutely, a 45/100 undivided interest in 
and to all the real estate, assets, fixtures, paraphernalia of 
trade, good will and personal property hereinafter men¬ 
tioned and referred to. 

2. The said partnership shall be deemed to have begun as 

and on the first dav of January, A. D. 1921, and shall con- 

• •» * 

tinue for the term of ten (10) years from said date. 
12 3. That the firm name and style of said partner¬ 

ship shall continue in the name of George M. Oyster, 
Jr., the said business to be conducted at its present loca¬ 
tion, or elsewhere, as said partners, each with the other, 
may from time to time agree. 

4. It is understood and agreed that there is included in 
and as a part of the assets of said partnership, the 
establishment now or hereafter maintained in the City of 
Washington, District of! Columbia, the farm located near 
Walkersville, in the State of Maryland, the receiving sta¬ 
tions at Walkersville, Frederick, New Midway and Kalmia, 
located in the State of Maryland, together with all of the 
lands, buildings, machinery, equipment, and personal prop¬ 
erty of every kind and character now used in connection 
with the said business or upon any of the said receiving 
stations or at the said farm, especially including all wagons, 
horses and stock of every kind and character, whether pedi¬ 
greed or otherwise together with the bank account and bills 
receivable as of January 1, 1921. 

5. It is further covenanted, understood and agreed that 
the interest and title of the parties hereto in and to the said 
copartnership business, and the assets, property, real and 
personal thereto appertaining, shall be Fifty-five (55) per 
cent thereof to the said George M. Oyster, Jr., party hereto 
of the first part, and Forty-five (45) per cent thereof to 
Henry N. Brawner, Jr., party hereto of the second part; it 
being further understood and agreed that the present out¬ 
standing obligations and liabilities of the said business are 
assumed by the parties hereto in proportion to their afore¬ 
said interest in said business. 

******* 

ii. it is further covenanted and agreed by and between 
the parties hereto that upon the death of either of said 
partners, the surviving partner shall have the right to con¬ 
tinue the said business until the said partnership shall be 
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wound up, which shall not be later than fifteen months from 
the qualification of the representatives of tlae estate of the 
deceased, the right being hereby given to s the surviving 
partner to purchase the interest of the deceased partner 
in all of the assets of said partnership or sudh parts thereof 
as the survivor may elect, by paying therefor to the repre¬ 
sentatives of said deceased’s estate the v^lue thereof as 
fixed by the last inventory of said partnership assets and 
accounts, prior to the death of the deceased partner and 
adding thereto the proportionate net profits accruing to 
such deceased’s interest from the date of such inventory to 
the date of his death, the purchaser being hereby given the 
right either to pay in cash for the interest of the said de¬ 
ceased partner so purchased, or in five anpual instalments 
to be evidenced by the notes of the purchaser, to bear in¬ 
terest at the rate of five per cent per annum, and in case of 
said purchase, the survivor shall be permitted to keep and 
retain the said business, together with all of the 
13 assets, real and personal, for his individual use and 
benefit; that in the event that said surviving partner 
shall conclude within the said fifteen mopths not to pur¬ 
chase the same, then the said business and property is to be 
sold at public or private sale and the proceeds thereof dis¬ 
tributed according to the respective interests of the parties 
in said business. 

I 

I 

The above agreement was signed by the parties and their 
signatures were attested by two witnesses. ' It was further 
acknowledged by Brawner before a notary public on Au¬ 
gust 3, 1921. Oyster died testate April 24, 1921. On Au¬ 
gust 3, 1921, Brawner formally notified the executor of the 
Oyster estate that he elected to purchase the entire interest 
of Oyster in Chestnut Farms Dairy, and Rendered to such 
executor his five notes, dated April 24, 1921, each for the 
sum of $22,635.75 payable in one, two, thr^e, four and five 
years, respectively, and bearing interest at the rate of 5 
per cent per annum. The total amount of the purchase 
notes was $113,178.75. The notes were accepted by the 
executor and all of them have been paid. The purchase by 
Brawner was based on the value of the property as shown 
by the books of the Chestnut Farms Dairy as of April 24, 
1921. The following are the assets and values on said date 
as shown bv the books: 
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Assets. 

Cash on hand. $6,820.52 

Accounts Receivable . . 139,557.66 

Chestnut Farms .'. 133,903.28 

Furniture & Fixtures . 9,257.19 

Harness . 7,581.75 

Horses .. 29,220.02 

Machinery . 60,608.08 

Automobiles . 48,630.19 

Wagons . 15,276.45 

Buildings on leased ground, 1116 Conn. Ave.. 60,771.19 

Frederick Plant . 9,545.26 

Kalmia “ .. 16,604.93 

New Midway “ .. 15,372.32 

Walkersville Plant . 16,283.23 

Merchandise on hand .. 34,470.07 


Due from George M. Oyster, Jr. 27,764.71 

“ “ “ “ “ Estate. 1,355.15 


$633,022.00 


14 Liabilities. 

Banks Overdrawn. 

Accounts Payable ........ 

Accounts Payable, Deposits 
Bills Payable. 

mt 


Total . 

Capital: 

Geo. M. Oyster, Jr., 55 
Henry N. Brawner, Jr., 


$10,064.16 

205,997.17 

20,709.59 

139,990.23 


. $376,761.15 

&. 140,943.47 

45%. 115,317.38 


$633,022.00 

The lease of the property Number 1116 Connecticut 
Avenue expired in February or March, 1923, and the lessee 
did not have the right of removal and did not remove the 
building. The machinery set forth above was old and it 
was necessary to replace it shortly. When the business was 
removed to a new location in 1925 only about $2,000 worth 
of the machinery was removed. Depreciation had been 
taken on the machinery at the rate of 10 per cent per an- 
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mim which was an inadequate rate of depreciation of dairy 
machinery. The Kalmia plant at a later date, not shown, 
was sold for $7,000. The New Midway plant was not worth 
$15,000, and at the present time could not be sold for $7,000. 
Chestnut Farm was located in Walker sville' Maryland and 
contained 146 acres of land. It was purchased by Oyster 
in 1918 at a cost of $30,000. He expended further amounts 
on the property in the shape of the cost of buildings, roads, 
stock and horses. The sum of $4,000 which was expended 
for roads did not enhance the value of the property to that 
extent. The farm was sold by Brawner at a date not shown 
for $103,000, but whether the stock and horses above men¬ 
tioned were included in the sale does not appear. At a, 
later date, not shown, the farm was resold for $48,000., 
Chestnut Farms Dairy purchased milk from about 
15 200 farmers, whose bills were payable on the fif¬ 

teenth of the month following the month of delivery. 
At the time of Oyster’s death and prior thereto, for a time 
not shown, such bills were not paid on the fifteenth of the 
month but sometimes subsequent to the fir^t of the follow¬ 
ing month and in one case not until three months after the 
due date. These delays in payments were| caused by lack 
of funds. ! 

On December 8, 1921, Cecile R. Oyster filed her bill of 
complaint in the Supreme Court of the District of Colum¬ 
bia against the executor and trustee of the estate of Oyster, 
and against the brothers, sisters, nephew^, and nieces of 
Oyster and Brawner. It is alleged in the bill that Cecile R. 
Oyster married Oyster January 15, 1921; that Oyster died 
a resident of the District and left surviving him no descend¬ 
ants, and that his only heirs and next of kinjwere his widow 
and certain brothers, sisters, nephews and nieces; that a 
paper purporting to be his will and a codicil thereto had 
been admitted to probate in the District ofjColumbia; that 
she, the widow, had filed a petition and caveat in the ad¬ 
ministration cause; and that on November 8, 1921, she 
had filed in said cause her renunciation arid quit claim of 
any devise, and bequest under said will and codicil. The 
plaintiff alleged that she was born January 17, 1895, and 
was in good health. The remaining allegations of the bill 
which are pertinent to this proceeding are that at the time 
the alleged articles of partnership between Oyster and 

Brawner were executed the said Oyster yras 72 years of 

! 

i 

i 
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age; that his health and mental capacity had begun to fail; 
that the articles were executed at the request and under the 
undue influence and coercion of Brawner and for the pur¬ 
pose of depriving plaintiff of her just and legal right as 
widow of said decedent; that Brawner did not pay value 
for the 45 per cent interest in the business purchased by 
him from decedent. After alleging that the in- 
16 ventory taken bv the executor did not disclose all 
the assets nor the true value of decedent’s estate, 
she made the following allegations in the tenth paragraph 
of her bill. 

10. That said inventory of goods and chattels and said 
inventorv of monev and debts due to deceased are inac- 
curate, incomplete and unreliable and they undervalue the 
estate of deceased to the extent of several hundred thousand 
dollars, and probably to the extent of one million dollars, 
since the milk and dairy business alone, owned by the de¬ 
ceased at the time of his death, is the largest business of 
that kind in the District of Columbia and has produced net 
profits for several years in the neighborhood of $1,000,- 
000.00 per annum, which fixes its value at $1,000,000.00 on 
the basis of a net ten per cent income on the investment, 
and which was valued at or stated by the deceased to be 
worth in the neighborhood of from one to two million dol¬ 
lars, and accordingly said inventories and appraisements 
of the goods and chattels and of the moneys and debts due 
to the deceased should be rejected and declared void and 
held for naught and said executor should be charged with 
and held responsible for the full and entire estate of de¬ 
ceased, including all the goods and chattels and moneys and 
debts due, as herein set forth or referred to or mentioned, 
and any other property hereinafter disclosed belonging to 
the estate of deceased or to which the estate of deceased is 
entitled. 

Plaintiff asserted dower rights in the farm and other 

real estate of her late husband being Chestnut Farms 

located at Walkersville, Maryland and the real estate 

located at Frederick, Maryland, Kalmia, Maryland, and 

New Midway, Maryland, The bill concludes with numerous 

prayers among which are that the articles of partnership be 

declared null and void; that the sale bv the executor of the 

7 # 
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partnership business to Brawner be setj aside; that a 
temporary restraining order and an injunction be granted 
preventing Brawner from disposing of ai^y of the assets 
of the estate of decedent; that a receiver jbe appointed to 
operate the dairy business under the control of the court 
until the final disposition of the causp; that a general 
17 accounting be had and that plaintiff be granted and 
have transferred to her plaintiff’s j share and part 
of all the real and personal estate of| said decedent. 
Brawner filed his answer in said cause Apifil 12, 1922. The 
answer admitted the marriage of Oyster and the plaintiff; 


the allegations relative to the heirs and next of kin of 
Oyster, and that the plaintiff had filed her ^enunciation and 
quit claim of devises and legacies under the will. The an¬ 
swer denies that the execution of the articles of partnership 
were procured by undue influence; asserts! that at the time 
they were executed the mental condition of Oyster, who 
had been a business man of high standing and long ex¬ 
perience, was as good as it ever had been j asserts that the 
relations between him and Oyster were thpse which usually 
existed between father and son, and that the contract of 
partnership was made at the instance of Oyster. 

With respect to the 10th paragraph of the bill the answer 
makes the following allegations and denials: 

10. Answering Paragraph Ten, or so much thereof as 
may be pertinent to the issue raised between the plaintiff 


and this defendant, he says that the said dairy and milk 
business, being the business of the partnership between the 
said Oyster and this defendant, could pot legally be in¬ 
cluded in said inventory, and this defendant denies that 
the said business was worth one million dollars at the time 
of the decedent’s death, or that it ever was, or is now, 
worth one million dollars, and never did the decedent, in the 
presence of this defendant appraise said business at either 
one or two million dollars, nor did this defendant ever hear 
of said decedent making such an appraisehaent thereof, and 
has no reason to believe that the said decedent did make 
such an appraisement thereof. On the contrary, this de¬ 
fendant says that, at the time of and for some time prior to 
the decedent’s death, the said busines^ was heavily in¬ 
volved and that there were debts of approximately $450,- 


2—5583a 
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000, against said business, and that its condition, at the 
time of this defendant’s trip to Florida was such as to be 
a matter of grave concern to the said Oyster and this de¬ 
fendant, and by reason of the large expenditures 

18 and the extravagant demands of the said plaintiff 
upon said Oyster, it was necessary for him to with¬ 
draw from the said business larger sums of money than the 
business could fairly and justly stand, and how the said 
Oyster could meet the demands of the plaintiff and at the 
same time have sufficient cash in the business was a matter 
of grave concern to him. This defendant has no direct per¬ 
sonal knowledge as to the other matters referred to in said 
paragraph with reference to said inventory and says that 
he is advised it is not necessary for him to make answer 
thereto. 

Brawner feared that the appointment of a receiver would 
have a bad effect upon the farmers who sold him milk. He 
also feared the effect a receivership would have on the pro¬ 
curing of new capital needed for new machinery and for 
the renewal of his lease or for the acquisition of a new loca¬ 
tion. 

Due to the congestion of the dockets of the courts of the 
District of Columbia, trial of the cause and an affirmance 
or reversal thereof by the Court of Appeals of the District 
of Columbia could not have been had until sometime in the 
year 1925. After several months of negotiation the action 
was settled as between the plaintiff and Brawner in 1923. 
It was settled by the payment by Brawner to the widow of 
a total sum of $40,000 in 1923 and by Brawner in that year 
giving to her his notes for $55,000. These notes were paid 
by Chestnut Farms Dairy, Inc. in 1924. Petitioner paid in. 
1923 as attorneys’ fees and expenses of this litigation the 
sum of $14,889.71. 

In computing taxable income, the Commissioner refused 
to allow any deduction for such payments. 

19 Opinion. 

Phillips: The petitioners allege that the Commissioner 
erred in refusing to allow as deductions in computing tax¬ 
able income the payments made to Mrs. Oyster and for 
attorneys’ fees and expenses, as set out in the findings. 
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The petitions were originally drafted upon the theory that 
such payments were deductible in the yeaij of payment but 
at the hearing the petition of Brawner was amended to 
claim the entire amount of these payments!as deductions in 
1923, the year in which incurred. The petitioner, Chest¬ 
nut Farms Dairy, Inc., did not urge the error assigned in 
its petition and the deficiency asserted against such peti¬ 
tioner is approved. 

The sole question under the amended pleading is whether 
the payment to Mrs. Oyster and for attorneys 9 fees and ex¬ 
penses, made under the circumstances set out in the find¬ 
ings of fact, constitute ordinary and necessary expenses of 
Brawner’s business for the year 1923. Brawner testified 
that his reason for compromising the suit was that he 
feared the appointment of a receiver would ruin the busi¬ 
ness and that he was confident of winning on the merits. 
We do not question the seriousness of the situation caused 
by the threat of a receivership, although it seems improb¬ 
able that the results would have been as disastrous as the 
testimony would indicate was feared. Moreover, it cannot 
be assumed that a receiver would have been appointed with¬ 
out a proper showing and the assumption by Brawner, act¬ 
ing under legal advice, that a receivership was probable 
does not support the theory that Mrs. (j)yster’s suit was 
without merit. 

20 The receivership was asked only as an incident to 
the claim of an interest in the business and in the 
real estate. It was these claims which were settled. How¬ 
ever persuasive the threat of receivership may have been 
in inducing the settlement, the fact remains that Mrs. 
Oyster’s claim to dower in the real estate (and the record 
does not indicate that this was not a sound claim) as well 
as her other claims, were satisfied. All of these claims 
were asserted against the title of Brawner to the assets of 
the business. 

The Board has previously decided thait expenses of de¬ 
fending title to capital assets ordinarily may not be de¬ 
ducted as expenses but must be treated as a part of the 
cost of such assets. Consolidated Mutual Oil Co., 2 B. T. 

A. 1067; West End Consolidated Mining Co., 3 B. T. A. 
128; Seletha 0. Thompson, 9 B. T. A. 1342; Holeproof 
Hosiery Co., 11 B. T. A. 547; Phoenix Development Co., 13 

B. T. A. 414; Murphy Oil Co., 15 B. T. A. 1195; Newark 
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Milk & Cream Co., 10 B. T. A. 683, affirmed 34 Fed. (2d.) 
854; and it would seem clear that amounts paid by the 
ostensible owner in settlement of a suit attacking his title 
cannot be classified as am/ expense, however unjustified 
such a suit may appear to him to be. Seletha 0. Thomp- 
son, Murphy Oil Co., Neivark Milk & Cream Co., all supra, 
Earle M. Palmer, 3 B. T. A. 403. 

Reviewed bv the Board. 

Decisions will he entered for respondent. 

21 United States Board of Tax Appeals, Washington. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated February 28, 1930, it is ordered and decided 
that there are deficiencies of $10,303.78, $11,065.53 and 
$3,010.40 for the years 1922, 1923 and 1924, respectively. 
Enter. 

(Signed) PERCY W. PHILLIPS, 

Member United States Board of Tax Appeals. 

Entered Mar. 6, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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22 United States Board of Tax Appeals. Filed Sep. 4, 

1930. 

| 

In the Court of Appeals of the District of Columbia. 

Docket No. 31770. j 

Henry N. Brawner, Jr., Petitioner, 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 
Petition for Review and Assignment <?/ Errors. 

To the Court of Appeals of the District of (polumbia: 

1. The Petitioner, Henry N. Brawner, jjr., of Washing¬ 
ton, D. C. respectfully represents: 

That on October 11, 1927, in the manner described below 

* _ i 

he filed his appeal to the United States Board of Tax Ap¬ 
peals praying for a redetermination of his fax liability and 
for relief from the alleged deficiency in federal taxes for 
the years 1922, 1923, and 1924 in the amount of Twenty- 
Four Thousand Three Hundred Seventy-Niine Dollars and 
Seventy-One Cents ($24,379.71); that under date of Oc¬ 
tober 7, 1929, an amended petition was filed with leave of 
the Board limiting the issues to the year 1923 involving the 
total tax liability of Twenty-Five Thousand Dollars 
($25,000.00). | 

2. That the hearing of said appeal was had before the 
United States Board of Tax Appeals underl date of October 
7, 1929, and on the 28th day of February, 1930, the Board 
promulgated its findings of fact and decision denying the 
relief prayed for by the Petitioner in said appeal, and on 
the 6th day of March, 1930, issued its order reaffirming the 
deficiency in taxes asserted by the Respondent. 

3. That on the 4th day of September, 1930, the Petitioner 
pursuant to Section 1001 set seq. of the Revenue Act of 
1926, and Section 603 of the Revenue Act of 1928 gave 
notice to the United States Board of Ta,sj Appeals of its 
intention to file with this Court a petition to review the 

refusal of said Board to relieve Petitioner from the 

23 deficiency in federal taxes aforesaid and filed with 
the Board specific assignment of errors. 

4. The Petitioner is a resident of the District of Colum¬ 
bia and resides within the jurisdiction Of the Supreme 


i 
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Court of the District of Columbia and the Court of Ap¬ 
peals of the District of Columbia. 

5. The nature of the controversy is briefly stated, as fol¬ 
lows : 

The Petitioner, Henry N. Brawner, Jr., was for many 
years employed with one, George M. Oyster, Jr., who was 
the owner of Chestnut Farms Dairy located in the District 
of Columbia, operating a milk and dairy business. Under 
date of March 17,1921, the said Petitioner, Henry N. Braw¬ 
ner, Jr., and George M. Oyster, Jr., entered into a part¬ 
nership agreement whereby the said Henry N. Brawner 
for a consideration of his long and faithful services and 
Ten Thousand Dollars ($10,000.00) acquired a Forty-Five 
Per Cent (45%) interest in the milk and dairy business of 
George M. Oyster, Jr., operated under the trade name of 
Chestnut Farms Dairy. 

The partnership among other things provided that the 
surviving partner in the event of death of either would be 
permitted to purchase from the estate of the deceased part¬ 
ner all of the assets of the said partnership by paying to 
the estate of the deceased partner the value thereof fixed 
by the last inventory of said partnership assets next pre¬ 
ceding the date of the death of the deceased partner. 

Under date of April 24,1921, George M. Oyster, Jr., died, 
and on August 3, 1921, Petitioner Brawner formally noti¬ 
fied the Executor of the Oyster Estate that he had elected 
to purchase the entire interest of his deceased partner in 
the Chestnut Farms Dairy, and tendered to the Executor 
the purchase price in the amount of One Hundred and 
Thirteen Thousand One Hundred and Seventy-Eight Dol¬ 
lars and Seventy-Five Cents ($113,178.75), as shown by the. 
books and last inventory of the assets of the partnership 
next preceding the death of Oyster. The purchase price 
and amount tendered by Petitioner Brawner was accepted 
by the Representative of the Estate of George M. Oyster, 
Jr., as full and complete payment for the interest of the 
deceased partner, George M. Oyster, Jr., in the partner¬ 
ship business operated under the trade name of Chestnut 
Farms Dairy. 

Petitioner Brawner in paying the deceased partner, 
George M. Oyster, Jr., for his interest in the partnership 
on the basis of the book value as shown by the balance 
sheet, a copy of which is in the Board’s findings of fact, 
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paid a price in excess of the fair market value of the assets 
for the reason that a number of assets Were recorded on 
the books at a price far in excess of their fair mar- 
24 ket value. The milk and dairy business, known as 
The Chestnut Farms Dairy was heavily indebted and 
many farmers’ bills for milk furnished had not been paid. 

Early in the year 1921, George M. Oyster, Jr., married 
one, Cecil E. Oyster, who survived him at the date of his 
death. On December 8, 1921, the said Cecil E. Oyster filed 
a bill of complaint in the Supreme Court of the District 
of Columbia against the Executor and Trustee of the Es¬ 
tate of Oyster and his brothers, sisters, nephews and nieces, 
together with the Petitioner Brawner, alleging among other 
things that the partnership agreement wa? invalid and that 
the inventory of goods and chattels of said partnership 
were worth approximately a million dolors, and that Pe¬ 
titioner Brawner had paid an inadequate sum for the part¬ 
nership interest of George M. Oyster, and praying for a 
receiver. j 

After much controversy, and in 1923, the petitioner 
Brawner fearing that his business would be thrown into 
receivership and with the knowledge that! he had invested 
in the business every dollar of his personal estate, together 
with much borrowed money, and fearing that the receiver¬ 
ship would result disastrously to the business he entered 
into a settlement with the widow Oyster agreeing to pay 
her Ninety-Five Thousand Dollars *($95,000.00) which to¬ 
gether with Attorneys’ fees and other expenses in connec¬ 
tion with the suit in the amount of Fourteen Thousand 
Eight Hundred Eighty-Nine Dollars and Seventy-One 
Cents ($14,889.71) makes a total of Oiie Hundred Nine 
Thousand Eight Hundred Eighty-Nine Dollars and Sev¬ 
enty-One Cents ($109,889.71), which was paid or incurred 
by Mr. Brawner in the settlement of the litigation in so 
far as it effected his individual milk or dairy business. 

6. It is the Petitioner’s contention that the amount paid 
in Attorneys’ fees and to the widow Oyster was either an 
ordinary and necessary expense of the business, or a loss 
incurred in trade or business; that the payment added 
nothing to his estate nor did it increase the value of his 
assets. 

That the payment was made only for the purpose of sav¬ 
ing his business from going into receivership, which would 

i 

i 

i 
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have destroyed his business and entirely deprived him of 
income. Further should the business have escaped receiv¬ 
ership, the case could not have been brought to trial in 
the Supreme Court of the District of Columbia until ap¬ 
proximately the year 1925, and during this period of time 
from 1921 to 1925 the business was suffering for the reason 
that he was unable to secure capital with litigation pend¬ 
ing that would enable him to develop and carry on his 
business. These were the sole reasons why the petitioner 
paid the amount in settlement to the widow Oyster and by 
the payment he purchased or received nothing winch en¬ 
hanced or increased the value of his estate. 

The Petitioner further contends that the amount paid for 
the partnership interest of his deceased partner, George 
M. Oyster, Jr., was far in excess of the value of said part¬ 
nership interest, and for this reason he feels that he could 
have successfully defended himself in the litigation, 
25 and contends that the payment would not have been 
made had it been possible to bring the suit to trial 
immediately and prevent the receivership. 

7. The following are assigned as errors and reasons for 
said petition for review: 

(a) The United States Board of Tax Appeals erred in 
failing to allow’ as a deduction from income for the year 
1923, an amount of One Hundred and Nine Thousand Eight 
Hundred Eightv-Xine Dollars and Seventy-One Cents 
($109,889.71) either as an ordinary and necessary expense 
of the business, or as a loss incurred in the trade or busi¬ 
ness, which said expenditures represented payments for 

Attorneys’ fees and to Cecil R. Ovster in settlement of liti- 
•> * 

gation effecting the individual business and income of the 
petitioner. 

(b) The United States Board of Tax Appeals erred in 
holding that the said expenditure in the amount of One 
Hundred and Nine Thousand Eight Hundred and Eighty- 
Nine Dollars and Seventy-One Cents ($109,889.71) was a 
capital expenditure and should be treated as a part of the 
cost of the assets. 

(c) The United States Board of Tax Appeals erred as 
a matter of law’ in holding that any sum paid in settlement 
of a suit involving title to property can not be classified 
as an expense of the business no matter how unjustified 
such suit may appear to be. 
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8. The Petitioner is aggrieved by the conclusions of law 
and findings of fact contained in the decisioii of the United 
States Board of Tax Appeals, and in its order of redeter¬ 
mination and desires to obtain a review thereof by the 
Court of Appeals of the District of Columbia. 

9. Wherefore he petitions that a transcript of the record 
be prepared in accordance with the rules of the Court of 
Appeals of the District of Columbia, and transmitted to 
the Clerk of said Court for filing, and appropriate action 
to the end that the errors complained of mdy be reviewed 
and corrected. 

(Signed) ROBERT P. SMITH, 

Counsel for Petitioner. 

Suite 309-15 815 Fifteenth St. N. W., Washington, D. C. 

26 District of Columbia, ss : 

I 

I, Robert P. Smith, being duly sworn, say that I am at¬ 
torney-in-fact for Henry N. Brawner, Jr., the petitioner 
named in the foregoing petition for review^ and, as such, 
am duly authorized to verify said petition f pr review; that 
I am familiar with the statements contained therein and 
that the facts therein alleged are true to tjhe best of my 
knowledge and belief. 

(Signed) ROBERT P. SMITH, 

A tt p rney-in-fact. 

i 

Subscribed and sworn to before me this 4th day of Sep¬ 
tember, 1930. I 

(Signed) LEONA Ej. BAIN, 

Notary Public. 

27 United States Board of Tax Appeals. Lodged 
Dec. 10, 1931. 

7 | 

United States Board of Tax Appeals. Filed Dec. 19, 

1931. 

i 
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In the Court of Appeals of the District of Columbia. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above-entitled cause came on for hearing before the 
United States Board of Tax Appeals, The Honorable, 
Percy W. Phillips presiding, Washington, D. C., on the 7th 
day of October, 1929, Robert P. Smith, Esquire, and Roger 
J. Whiteford, Esquire, representing the Petitioner, and 
John D. Foley, Esquire, and (Clarence M. Charest, Esquire, 
General Counsel, Bureau of Internal Revenue) representing 
the Respondent. 

It was stipulated by Counsel that the books of Henry N. 
Brawner were kept on an accrual basis; that during the 
year 1923 there was paid to Mrs. Cecil R. Oyster, cash in 
the amount of $40,000.00, and notes in the amount of $55,- 
000.00, also there was paid by Mr. Brawner, attorneys 9 fees 
and expenses in the amount of $14,889.71, all of which was 
paid in settlement of suit and litigation. 

28 J. W. McCarthy, called as a witness on behalf of 
the petitioner, being first duly sworn, testified, as 
follows: 

Direct examination: 

My name is J. W. McCarthy, and I am and was employed 
as Comptroller of Henry N. Brawner, Jr., during the years 
1921,1922, and 1923, having charge of all books and records. 
I identify the books of Henry N. Brawner, Jr., for the year 
1921. I prepared the balance sheet, Exhibit 1, from the 
books and records of Henry N. Brawner, Jr., and know it 
to be a true and correct record taken from the books. 

(Insert Balance Sheet, Exhibit 1.) 

No cross-examination. 
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Henry N. Brawner, Jr., called as a witness on behalf of 
the Petitioner, being duly sworn, testified, as follows: 

i 

I 

Direct examination: 

My name is Henry N. Brawner, Jr., and I have been en¬ 
gaged in business with George M. Oyster, Jr., conducting a 
milk and dairy business under the name of Chestnut Farms 
Dairy from 1901 until Mr. Oyster’s death in 1921. On the 
17th day of March, 1921,1 entered into a partnership agree¬ 
ment with George M. Oyster, Jr., and I identify the partner¬ 
ship agreement as Exhibit 2. 

(Insert partnership agreement, Exhibit 3.) 

i 

29 The Agreement was signed on the 17th day of 
March, 1921, and was to be effective as of January 

1, 1921. The business was conducted under the name of 
the partnership until Mr. Oyster’s death on April 24,1921. 
Subsequent to Mr. Oyster’s death I made an election under 
the terms of the partnership agreement to purchase the 
deceased partner’s interest, and I notified the Executor of 
his Estate that I had elected to purchase all of my deceased 
partner’s interest in the business. The balance sheet, Ex¬ 
hibit 1, was the basis used in arriving at the amount that 
I would pay the Executor of my deceased partner for his 
interest. This arrangement was in accordance with the part¬ 
nership agreement. I purchased the interest of my de¬ 
ceased partner with notes made payable tp E. C. Branden- 
berg, Executor of the Estate. A letter dated August 3, 
1921, Exhibit 3, is a copy of the letter addressed and sent 
to E. C. Brandenberg, Executor, at the time I gave the 
notes. I 

(Insert Exhibit 3.) 

The notes given to Mr. Brandenberg were all paid by me, 
or the corporation which was subsequently formed to take 
over the business in January, 1924. 

On December 7,1921, Mrs. Oyster filed a suit against Mr. 
Brawner and others (Exhibit 4), praying among other 
things that a Receiver for the business be appointed. The 
business was in a very embarrassed financial condi- 

30 tion when I took it over during th0 summer of 1921, 
and up to the time that the suit was filed. The cur- 

i 

i 

i 

i 
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rent debts of the business at that time were approximately 
$400,000.00 and I had an overdraft of about $10,000.00 in 
the bank. This was the condition of the business when I 
took it over, and throughout the year 1921. We were from 
two to three months in arrears due to lack of funds on 
payment of milk bills, and milk checks to farmers, whereas 
ordinarily farmers are paid their milk bills on the 15th day 
of the following month after the milk is delivered. 

When the business was taken over among the assets pur¬ 
chased at book value were buildings on leased ground at 
1116 Connecticut Avenue, $60,771.19. The lease on this 
ground expired in February or March of 1923 and under 
the terms of the lease I could not remove the building and 
it was left there when we vacated the property. The ma¬ 
chinery and equipment, trucks and delivery equipment 
were practically worn out and it was necessary to replace 
it. We moved from Connecticut Avenue to 26th & Pennsyl¬ 
vania Avenue in 1925, and the machinery which we were 
able to take to the new location was of very little value, 
possibly $2,000.00 worth. The Frederick Plant was worth 
about $9,545.26. The Kalmia Plant listed at $16,000.00 I 
sold a year later for $7,000.00. The New Midway Plant is 
still on the books at $15,000.00, but I can not get over 
$7,000.00 for it. The item of ‘‘Chestnut Farms” amounts 
ing to $133,903.28 is a farm located at Walkersville, 
31 Maryland, containing 146 acres bought by Mr. 

Oyster in 1918, I think. He paid $30,000.00 for the 
farm and the increase to $133,000.00 represents buildings, 
roads, stock and horses. The horses were principally show, 
horses; Percheron horses was Mr. Oyster’s hobby. The 
roads cost about $4,000.00. I am not in a position to say 
what the value of the farm was but it sold later for $103,- 
000.00 to a party who again sold it for $48,000.00. I con¬ 
sider that the amount of $113,000.00 in notes paid for 55 
per cent of the business was more than its value for the 
reason that the buildings on the property reverted back to 
the owner and the machinery had been carried at quite a 
high value. I started to use only ten per cent depreciation 
on the machinery at that time but that is not adequate de¬ 
preciation for dairy machinery. I had about $20,000.00 
borrowed from relative- and members of my family, which 
was used in the business to pay current debts. The finan¬ 
cial condition of the business during the year 1921, and up. 
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to the date of Mrs. Oyster’s suit was about the same. The 
filing of the suit embarrassed me and if a! Receiver had 
been appointed we would have been in bankruptcy, and I 
would have lost all of my money and my interest as well 
as that of my relatives. I desired to get new capital to pur¬ 
chase new equipment and expand the business. This was 
impossible during the time of the suit because I could not 
borrow further money to invest in the business and I doubt 
whether I could have been able to receive supplies enough 
from the farmers to carry on the business. In 1922 I came 
to the conclusion that it would be better to settle the suit 
than to let it drag over three or four years. In May, 1923, 
there was a settlement and the suit was discussed. At the 
time the suit ^was dismissed the possibility of a Receiver¬ 
ship was eliminated. I had not been guilty qf any fraud or 
collusion with the parties named in th£ bill as alleged 
32 by the widow, and knowing that, I had no fear what¬ 
ever of losing the suit. The suit was filed in Decem¬ 
ber, 1921, and the settlement was made in May, 1923. 
There had been no hearing on the case npr had it been 
reached for trial. I was advised that the litigation might 
continue from two to four vears and mavbe longer unless it 
was compromised, and the continuance of thht pending liti¬ 
gation for a period of four years would have! been very dis 7 
astrous to the business. I was prompted id my own mind 
to approve the settlement of the suit instead of carrying or, 
the litigation because I wanted to expand the business. My 
lease had expired and I would have had to renew the lease 
at an advanced rental which would take mpre capital and 
with the suit pending it was impossible fot* me to secure 
additional capital or purchase new machinery to conduct 
the business much further. 

I have been in the dairy business thirty yqars and there 
were about 200 farmers supplying us with fiiilk and I feel 
quite confident the farmers would not havq continued to 
ship The Chestnut Farms Dairy milk if a Receiver had 
been appointed and those were the reasons which prompted 
the settlement with the widow. 


Cross-examination: 

I am not a lawyer and have not been admitted to the bar. 
There wasn’t the least doubt in my mind, except that I was 
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going to win the case. The Receiver could not have 

33 borrowed money on the financial statement. He 
might have borrowed it personally but the condition 

of the business would not have warranted any Bank or 
Bankers to lend money. No one explained to me the status 
of indebtedness incurred by the Receiver during the opera¬ 
tion of the business. 

Roger J. Whiteford, called as a witness on behalf of the 
Petitioner, being first dulv sworn, testified as follows: 

7 O v 7 

Direct examination: 

My name is Roger J. Whiteford and mv occupation is 
that of a Lawyer. I know the Petitioner, Henry N. Braw- 
ner, Jr., in this case very well, and I served as his counsel 
and was also his counsel during the period of 1921 to 1923 
during the litigation with Mrs. Cecil R. Oyster. I have 
been a member of the local bar of the District of Columbia 
for nearly eighteen years. I am very familiar with the 
dockets in the equity and civil courts of the District of 
Columbia as I spend the greater portion of my time in 
court. The condition of the docket in the equity court of 
the District of Columbia during the year 1923 was such 
that it would take about two years for a suit in equity to be 
heard and the law courts were as far behind. There were 
but six Judges for a city here of a half million people, and 
our courts have been very far behind for many years, and 
a suit of this character, being one that would take consider¬ 
able time to try would have been postponed from time to 
time as courts are anxious to get rid of the smaller cases 
first. The suit was filed in December, 1921, and 

34 settled in May, 1923. It would not have been reached 
at that term of Court. The Court adjourns the first 

of Julv and does not convene until about the first of Oc- 

V 

tober, so that the case would not have been reached for 
trial before the fall of 1923, or the early winter of 1924, 
and if appeals had been taken after the trial it could not 
have been disposed of until 1925. The Court of Appeals 
was not at that time up with its docket by a considerable 
number of cases so that the litigation would have taken a 
matter of four years no matter who won or lost. I knew 
the condition of the business very thoroughly and it was a 
matter of considerable anxiety to Mr. Brawner, and counsel 
had to take cognizance of this fact in considering this liti- 
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gation. Our ability to go along and expand the business 
and keep it going was an important consideration. I nego¬ 
tiated the settlement with Mr. D. W. O’Doinoghue, Esquire, 
who represented Mrs. Oyster. The negotiation extended 
over a period of several weeks, in fact it [ran into months. 
I advised that the settlement be made as Mr. Brawner’s 
attorney. There wasn’t anything else to do. We couldn’t 
proceed. The business was in such a financial state that 
the milk bills could not be met. We coulq not borrow any 
money. There was nothing we could do until we got rid of 
this litigation. | 

i 

i 

Cross-examination: 

I 

I know Mr. Daniel W. O’Donoghue, ai}d his reputation 
for ability and integrity at the bar is of the highest. 

Calvert T. Rice, called as a witness on behalf of the peti¬ 
tioner, being duly sworn, testified, as follows: 

35 Direct examination: ! 

My name is Calvert T. Rice. I live in Qakton, Virginia. 
I have been engaged in the dairy business for twenty years 
and have been shipping milk to the Chestnut Farms Dairy 
fov fourteen years. I ship about one hundred gallons a 
d/xy. I know Henry N. Brawner, Jr., and knew him in 1921, 
and I knew George Oyster, who was proprietor of the busi¬ 
ness prior to 1921. I know lots of other farmers who 
shipped milk to the Chestnut Farms t)airy during the 
months of April and May, 1921. Our Coufitv is the heaviest 
shipper of milk in the State, and I am iA the heart of the 
Countv and naturallv know most of the dairvmen in our 
Section. There are thirty or forty who ship from one sta¬ 
tion. If I had been apprised of the fac£ that a Receiver 
was to be appointed for the Chestnut Farms Dairy I would 
have been afraid to continue shipping jnilk because you 
don’t know whether you would get your money or not. As 
a farmer and associating with other farmers generally the 
general belief is that you just get a certain per cent on the 
dollar from a Receivership, and that was what we all 
thought, that is, I say I would know and feel like the aver¬ 
age farmer would have felt that he would get only a cer¬ 
tain percentage and would discontinue shipping and ship 
his milk elsewhere in the event of Receivership. 

i 
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Cross-examination: 

I never talked with other farmers in the community 

w 

about a .Receivership but I just know how farmers feel 
over Receiverships and Bankruptcy. I am not stating what 
other farmers told me regarding what they think about 
receiverships but I am stating what I think they would 
think about receiverships if it were put up to them. 
36 During the years 1921, 1922, and 1923, the Chest¬ 
nut Farms Dairy and Mr. Brawner were a little slow 
at times in making payment for their milk. When I would 
get a couple of weeks behind I would come in and get it. 
They were supposed to pay on the 15th, and if it didn't get 
there by the first of the following month I would generally 
come in and get it. 

Redirect examination. 

Mr. Brawner: 

The majority of the bills were not paid on the 15th. For 

instance, the November milk bills we didn’t pay until the 

first of January. Some of the farmers were three months 

* 

behind. One of Mr. Rice’s neighbors, Mr. Middleton, will 
testify that I usually owed him for three months. He was 

f * • 

one of the first shippers of the Chestnut Farms Dairy and I 
imposed on him through necessity. 

Wherefore the Petitioner represents that the foregoing 
statement sets forth in narrative form the substance of all 
the evidence given on the hearing of said case, which is 
essential to the decision of the questions presented by 
Petition for Review, and prays that the same be duly 
settled, approved, and signed, and made of record in this 
cause. 

(Signed) ROBT. P. SMITH, 

Attorney for Petitioner . 

The respondent enters no objection to the foregoing 
Statement of Evidence. 

(Signed) C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue , 

Attorney for Respondent. 

Approved Dec. 19, 1931. 

(S.) LOGAN MORRIS, 

Member of U. S . Board of Tax Appeals. 
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37 Exhibit “1”. 

Statement of Condition Close of Business April 24, 1921. 


Assets. 


Cash on hand.j.. 

Accounts Receivable . 

Chestnut Farms . 

Furniture & Fixtures . 

Harness .L . 

Horses .[.. 

Machinery.[.. 

Automobiles .L.. 

Wagons . 

Buildings on leased ground, 1116 Conn. Aye.. 

Frederick Plant .I.. 

Kalmia “ . 

New Midway “ . 

Walkersville Plant . j. .. 

Merchandise on hand. 

Due from George M. Oyster, Jr. 

“ “ “ “ “ Estate. 


$6,820.52 

139,557.66 

133,903.28 

9,257.19 

7,581.75 

29,220.02 

60,608.08 

48.630.19 
15,276.45 

60.771.19 
9,545.26 

16,604.93 

15,372.32 

16,283.23 

34,470.07 

27,764.71 

1,355.15 


$633,022.00 


Liabilities. 

Banks Overdrawn. 

Accounts Payable. 

Accounts Payable, Deposits. 

Bills Payable. 

Total . 

Capital: 

Geo. M. Oyster, Jr., 55%. 

Henry N. Brawner, Jr., 45%. 


$10,064.16 

205,997.17 

20,709.59 

139,990.23 


$376,761.15 


140,943.47 

115,317.38 


$633,022.00 

38 Exhibit 2. 

i 

This agreement made this 17th day of Mkrch, A. D. 1921, 

by and between George M. Oyster, Jr., of the City of Wash- 

! 

3—5583a 


i 

























34 


HENRY N. BRAWNER, JR., VS. 


ington, District of Columbia, party of the first part, and 
Henry N. Brawner, Jr., of the same place, party of the 
second part: 

Whereas the said party of the first part has for a number 
of years conducted the dairy, butter and egg business in 
the District of Columbia, and in connection therewith has 
maintained a farm and certain receiving stations in the 
State of Maryland; and 

Whereas the party of the second part has been in the em¬ 
ploy of the party of the first part for more than nineteen 
years, and for the greater portion of the years last past 
has been entrusted with the actual management and con¬ 
duct of the said business by the party of the first part, 
remaining in such employ and assuming the responsibili¬ 
ties of such management and conduct under the promise 
and agreement on the part of the party of the first part 
that he, the party of the first part, when thereto requested 
by the party of the second part, would sell, transfer and 
assign to the party of the second part an interest as part¬ 
ner in the said business; and 

Whereas the management and conduct of the said busi¬ 
ness will hereafter to a great extent be dependent upon the 
personal efforts and services of the party of the second 
part; and 

Whereas the party of the first part is desirous of recog¬ 
nizing the faithful services of the party of the sec- 
39 ond part and carrying out his agreement with the 
said party of the second part in the matter of the 
said partnership interest; 

Now, therefore, this agreement witnesseth: 

That for and in consideration of the premises, the cove¬ 
nants and agreements hereinafter set forth and of the sum 
of Ten Thousand Dollars ($10,000.00) in cash in hand paid 
by the party of the second part to the party of the first 
part, the receipt whereof is hereby acknowledged, the said 
parties, each for himself and for their respective personal 
representatives, do hereby covenant and agree to and with 
the other in the manner following, that is to say: 

1. The said George M. Oyster, Jr., and the said Henry N. 
Brawner, Jr., shall be and do hereby become partners in 
the dairy, egg and butter business heretofore conducted by 
the party of the first part under the trade name of “The 
Chestnut Farms Dairy”; the party of the first part hereby 
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sells, assigns, and transfers unto the party of the second 
part in fee and absolutely, a 45/100 undivided interest in 
and to all the real estate, assets, fixtures, paraphernalia of 
trade, good will and personal property hereinafter men¬ 
tioned and referred to. 

2. The said partnership shall be deemed to have begun 
as and on the first day of January, A. D.; 1921, and shall 
continue for the term of ten (10) years from said date. 

3. That the firm name and style of said partnership shall 

continue in the name of George M. Oyster, Jr., the 

40 said business to be conducted at its present location, 
or elsewhere, as said partners, each with the oether, 

may from time to time agree. | 

4. It is understood and agreed that thete is included in 
and as a part of the assets of said partnership, the estab¬ 
lishment now or hereafter maintained in tljie City of Wash¬ 
ington, District of Columbia, the farm located near Walk- 
ersville, in the State of Maryland, the receiving station- at 
Walkersville, Frederick, New Midway and Kalmia, located 
in the State of Maryland, together with all of the lands, 
buildings, machinery, equipment, and personal property of 
every kind and character now used in connection with the 
said business or upon any of the said receiving stations or 
at the said farm, especially including all wagons, horses and 
stock of every kind and character, whether pedigreed or 
otherwise, together with the bank account and bills receiv¬ 
able as of January 1, 1921. 

5. It is further covenanted, understood and agreed that 
the interest and title of the parties hereto In and to the said 
copartnership business, and the assets, property, real and 
personal thereto appertaining, shall be Fifty-five (55) per 
cent thereof to the said George M. Oyster, Jr., party hereto 
of the first part, and Forty-five (45) pei* cent thereof to 
Henry N. Brawner, Jr., party hereto of the second part; it 
being further understood and agreed that the present out¬ 
standing obligations and liabilities of the said business are 
assumed by the parties hereto in proportion to their afore¬ 
said interest in said business. 

6. That the said partners shall be entitled to share in the 
net profits of the said business and that all losses happening 
in the course of the said business shall be borne by the said 

partners in the proportion to their respective inter- 

41 ests as set forth in paragraph five hereof. 

7. That during the term of the baid partnership, 



36 


HENRY N. BRAWNER, JR., VS. 


the said party of the first part shall be at liberty to draw 
from any of the profits received from said business for his 
own use the sum of Twenty Thousand Dollars ($20,000.00) 
per annum, and the said party of the second part the sum 
of Fifteen Thousand Dollars ($15,000.00) per annum, and 
neither partner shall draw out of the said business for his 
own use any larger sum or sums during any one year of the 
said partnership except with the consent and approval of 
the other partner, and that all such sum or sums so drawn 
out by either of said partners shall be duly accounted for 
by them respectively in every settlement of the accounts and 
profits of said business. 

8. That proper books of accounts shall be kept by said 
partners, and that true and plain entries shall be made by 
each of them therein of all things relating to the business 
of said partnership, as are usually entered in such books of 
account, or as may be necessary or useful for the better 
manifestation of the state and proceedings of the business 
of said partnership; and all such books of accounts, to¬ 
gether with all bonds, bills, specialties, insurances, notes, 
correspondence and all other writings which shall from time 
to time belong to or concern the said partnership, both of 
the said partners shall have equal and free access to. 

9. That neither of the partners, without the consent in 
writing of the other, shall employ any of the moneys, goods 
or effects belonging to the said partnership, or engage the 
credit thereof, in any matter or thing except on the account 

of, or for the use of, the said partnership; nor shall 
42 either of the said partners, either by himself or with 

any other person or persons whomsoever, during the 
continuance of the said term of partnership, directly or in¬ 
directly, engage in any trade, business or manufacture ex¬ 
cept for the benefit and advantage of the said partnership. 

10. That neither of the said partners shall transact any 
business, or enter into any contract or agreement with or 
give credit to any person or persons, after he shall have 
been requested not to do the same by the other; and that 
neither of the said partners shall compound, release, or dis¬ 
charge any debt or duty which shall be owing or due the 
said partnership without receiving the full amount thereof; 
and that neither of the said partners without the consent of 
the other, shall sign any insolvency petition, power of at¬ 
torney, or other instrument by which any debt or security 
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shall be in any wise discharged, vacated, orj diminished, or 
which shall throw the said partnership into insolvency or 
bankruptcy; and that neither of the said partners without 
the consent of the other shall draw or accept any bill of ex¬ 
change or promissory note, or contract any debt on account 
of the said partnership except in the regular and usual 
course of business of the said partnership, and for the 
benefit thereof; and that neither of the said partners shall 
become bail or surety for any person or persons; and that 
neither of the said partners shall assign over his share or 
interest in the said partnership, oi] withdraw his 
43 share of the capital stock therein, or (jiarry on, either 
separately or in partnership with any! person or per¬ 
sons the dairy business aforesaid, or knowingly or willingly 
do or commit any act or anything whatsoever by which or 
by means of which the said partnership moneys or effects 
shall be seized, attached or taken in execution. 

11. It is further covenanted and agreed by and between 
the parties hereto that upon the death of either of said 
partners, the surviving partner shall have the right to con¬ 
tinue the said business until the said partnership shall be 
wound up, which shall not be later than fifteen months from 
the qualification of the representatives of the estate of the 
deceased, the right being hereby given tb the surviving 
partner to purchase the interest of the deceased partner in 
all of the assets of said partnership or such parts thereof 
as the survivor may elect, by paying therefbr to the repre¬ 
sentatives of said deceased’s estate the vhlue thereof as 
fixed by the last inventory of said partnership assets and ac¬ 
counts, prior to the death of the deceased partner and ad¬ 
ding thereto the proportionate net profits accruing to such 
deceased’s interest from the date of such inventory to the 
date of his death, the purchaser being hereby 1 given the right 
either to pay in cash for the interest of thp said deceased 
partner so purchased, or in five annual instalments to be 
evidenced by~ the notes of the purchaser, to )bear interest at 
the rate of five per cent per annum, and in case of said 
purchase, the survivor shall be permitted to keep and re¬ 
tain the said business, together with all of the assets, real 
and personal, for his individual use hnd benefit; that 
44 in the event that said surviving partner shall con¬ 
clude within the said fifteen months not to purchase 
the same, then the said business and property is to be sold 

I 
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at public or private sale and the proceeds thereof distrib¬ 
uted according to the respective interests of the parties in 
said business. 

12. It is further stipulated and agreed that in the event 
of the insolvency or bankruptcy of either of the said part¬ 
ners, or in the event of a levy of execution, or attachment 
against the interest of either of the said partners, after 
judgment of a Court duly had, that said partnership shall 
thereupon be deemed to be dissolved forthwith at the option 
of the other partner, and the value of the interest in said 
business of the partner so in default shall be paid in cash, 
or in instalments as in paragraph eleven hereof; and out of 
any cash payment that may be made, so much as may be 
necessary shall be applied to the liquidation of said attach¬ 
ment or levy, and the balance turned over to the partner in 
default, or else shall be turned over to the trustee or as¬ 
signee of such insolvent partner. 

In witness whereof the said partners have hereunto set 
their hands and seals this 17th day of March, A. D. 1921. 

(Signed) GEORGE M. OYSTER, Jr. 

(Signed) HENRY N. BRAWNER, Jr. 

45 "VYitness i 

(Signed) JEREMIAH W. McCARTY. 
(Signed) HERMAN A. SCHULTERS. 

District of Columbia, ss : 

I, Maud Fellheimer, a Notary Public, in and for the Dis¬ 
trict of Columbia, do hereby certify that Henry N. Brawner, 
Jr., party to a certain agreement, bearing date on the 17th 
day of March, A. D. 1921, and hereto annexed, personally 
appeared before me in said District, the said Henry N. 
Brawner, Jr., being personally well known, to me as the 
person who executed the said agreement, and acknowledged 
the same to be his act and deed. 

Given under my hand and official seal this third day of 
August, A. D. 1921. , 

(Signed) MAUD FELLHEIMER, 

Notary Public, D . C. 
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46 Exhibit #3. j 

August 3, 1921. 

j 

Mr. E. C. Brandenburg, 

Executor & trustee of the estate of 
George M. Oyster, Jr., deceased, 

Fendall Building, | 

City. ! 

Dear Sir: 

I tender herewith, through my counsel, Roger J. White- 
ford, five notes, dated April 24, 1921, in the sum of $22,- 

635.75 each, payable in one, two, three, fofir and five years 
respectively, with interest at the rate of five per centum per 
annum, to your order as Executor and Trustee of the estate 
of George M. Oyster, Jr., deceased, the same being the con¬ 
sideration for the purchase by me of the interest of George 
M. Oyster, Jr., in the partnership business Conducted under 
the name of the Chestnut Farms Dairy, in; accordance with 
the terms of the partnership agreement, dated March 17, 
1921, you having already been advised of my election to 
purchase that interest. 

The partnership agreement provided thd,t I might elect to 
purchase all or any part of Mr. Oyster’s interest. I have 
elected to purchase, as of the date of his death, his entire 
interest in the business, both in Washington and in Mary¬ 
land, and the total amount of these notes the result of the 
calculation in accordance with the terms of that agreement, 
the purchase being made upon the basis of the inventory of 
the partnership assets and accounts as of ! January 1, 1921, 
plus the proportionate net profits accruing to Mr. Oyster 
from the date of that inventory to the date of his death, less 
such amounts as were drawn by him during that period. 

I attach hereto a statement of the earnings for the period 
from January 1st, 1921, to April 24th, 1921, inclusive, show¬ 
ing the manner in which the purchase pr^ce, to wit, $113,- 

178.75 has been arrived at. 

Yours very truly, 

Enclosures. -. 

47 U. S. Board of Tax Appeals, Div. —, Docket —. 
Admitted in Evidence Oct. 7, 1929. Petitioner’s Ex¬ 
hibit 4. Respondent’s —. 
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United States of America, 

District of Columbia, $s: 

In the Supreme Court of the District of Columbia. 

To all to whom these presents come, Greeting: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, among others were 
the following proceedings, to wit: 

48 Copy. Copy. 

In the Supreme Court of the District of Columbia. 

Equity No. 39637. 

Cecile R. Oyster, Plaintiff, 


vs. 

(1) Edwin C. Brandenburg, Executor and Trustee of the 
Estate of George M. Oyster, Jr., Deceased; (2) Henry N. 
Brawner, Jr.; (3) James F. Oyster, (4) D. William 
Oyster, (5) Anna I. Schulteis, (6) Marian U. Rutherford, 
(7) Alfred J. Oyster, (8) Elizabeth Oyster, (9) Sadie 
Oyster, Defendants. 

Original Bill of Complaint. 

The original bill of complaint of Cecile R. Oyster respect¬ 
fully represents to the court, as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and files this bill in her 
own right, as hereinafter set forth. 

2 . That the defendants are all citizens of the United 
States and are all of full age; that the defendants Edwin 

C. Brandenburg, Henry N. Brawner, Jr., James F. Oyster, 

D. William Oyster and Anna I. Schulteis are residents of 
the District of Columbia; that the defendant Marian U. 
Rutherford is a resident of the State of Maryland; that the 
defendants Alfred J. Oyster and Elizabeth Oyster are resi¬ 
dents of the city of San Francisco, in the State of Cali¬ 
fornia; that the defendant Sadie Oyster is not a resident 
of the District of Columbia and her residence or where- 
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abouts is unknown; that the defendant Edwin C. Branden¬ 
burg is sued herein as the executor and trustee of the estate 
of George M. Oyster, Jr., deceased, and that the other de¬ 
fendants are sued in their own respective rights, as here¬ 
inafter set forth. 

49 3. That the plaintiff, Cecile R. Oyster, married 
George M. Oyster, Jr., a citizen of the, United States 

and a resident of the District of Columbia, on, to wit, the 
15th day of January, 1921, in the District of Columbia, and 
that a certified copy of the marriage certificate issued by 
the Clerk of the Supreme Court of the District of Columbia 
is hereto attached, marked “Exhibit A”, and prayed to be 
read and taken as a part hereof. That George M. Oyster, 
Jr., had been married twice previously to his marriage to 
the plaintiff; that his first wife died many ye^rs ago and his 
second wife was absolutely divorced from him, and that 
there was no child or children born as a result of his said 
two previous marriages or his marriage with the plaintiff; 
except a child born of his first marriage wlpch died in in¬ 
fancy when less than one year old. That aft^r the marriage 
of the plaintiff and George M. Oyster, Jr., th£y left the Dis¬ 
trict of Columbia on their wedding trip to Florida; that 
there was no ante-nuptial settlement or agreement of any 
kind made between the plaintiff and her husband, nor was 
there any post-nuptial settlement or agreement made be¬ 
tween the plaintiff and her husband in regard to property 
or allowances of any kind whatsoever. Th^t the relations 
between the plaintiff and her husband proceeded smoothly 
and agreeably until the defendant Henry N. Brawner, Jr., 
by long distance phone calls and by a visit pi person from 
Washington to Florida, influenced and perbuaded George 
M. Oyster, Jr., to leave the plaintiff suddenly on, to wit, the 
11th day of March, 1921, in Florida, where h^r mother, Mrs. 
James Ready, and her sister, Miss Muriel Ready, were the 
guests of George M. Oyster, Jr., and the plaintiff, and re¬ 
turned to the District of Columbia, arriving on, to wit, the 
13th day of March, 1921, in company with the de- 

50 fendant Henry N. Brawner, Jr.; that thereafter, on, 
to wit, the 18th day of March, 1921, the plaintiff 

arrived in Washington with her mother and sister and were 
met at Union Station, in the District of Columbia, by George 
M. Oyster, Jr., and the defendant Henry N. Brawner, Jr., 
and a person unknown to the plaintiff, apparently a de- 
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tective; that the greeting of the plaintiff by George M. 
Oyster, Jr., was cold and even hostile and that from said 
time until, to wit, April 2, 1921, his manner and attitude 
toward this plaintiff continued to be unkind, irritable, un¬ 
reasonable, cold and hostile, and that the defendant Henry 
X. Brawner, Jr., was frequently at the apartment house 
where the plaintiff and George M. Oyster, Jr., had their 
home, in Wardman Park Inn, in the District of Columbia, 
influencing, persuading and encouraging the said George M. 
Oyster, Jr., in said actions, and likewise the defendant Ed¬ 
win C. Brandenburg was frequently consulted and advised, 
aided and abetted said parties in such actions; that there 
was a concerted action and scheme on the part of said 
parties to make trouble between this plaintiff and George 
M. Oyster, Jr., and to separate them and to get rid of this 
plaintiff as the wife of George M. Oyster, Jr.; that on, to 
wit, the 2nd day of April, 1921, the defendant Henry N. 
Brawner, Jr,, called at the home or apartment of the plain¬ 
tiff and George M. Oyster, Jr., at "Wardman Park Inn, 
and took George M. Oyster, Jr., to the Union Station, where 
he left for a trip said to be for his health, going to Atlantic 
City and stopping at the Ambassador Hotel, the place or 
hotel, however, not being known to the plaintiff until the 
middle of the month of April, 1921; that before leaving 
Washington the said George M. Oyster, Jr., was not well 
and was under the care of a physician and that his illness 
became more serious while in Atlantic City, finallv termi- 
nating in his death on Sunday evening, April 24’, 1921, at the 
Ambassador Hotel. That the plaintiff did not know 
51 the serious nature of the illness of George M. Oyster, 
Jr., nor did the defendants Edwin C. Brandenburg 
and Henry X. Brawner, Jr., communicate any information 
to her in regard to the same, although they both visited At¬ 
lantic City during the serious illness of George M. Oyster, 
Jr., and in fact it was planned and arranged that the plain¬ 
tiff should not see George M. Oyster, Jr., or have any in¬ 
formation in regard to his condition and the sajme was 
actually refused her on the very day of the death of George 
M. Oyster, Jr., and the plaintiff did not receive notice of 
his death until the day after he had died, when the de¬ 
fendant Henry X. Brawner, Jr., sent her a telegram an¬ 
nouncing the death of her husband on the day previous. 

4. That George M. Oyster, Jr., at the time of his death, 
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left the following persons surviving him as his only heirs at 
law and. next of kin, all of whom are of full age, namely: 
the plaintiff, Cecile R. Oyster, his widow; dnd the defendants 
James F. Oyster and D. William Oyster, who are his 
brothers; and the defendants Anna I. Schiilteis and Marian 
U. Rutherford, who are his sisters; and the defendants Al¬ 
fred J. Oyster and Elizabeth Oyster, who are his nephew and 
niece, respectively, being the children of Joseph S. Oyster, a 
deceased brother of George M. Oyster, j Jr.; and the de¬ 
fendant Sadie Oyster, a niece of the deceased, being the 
daughter of A. Edward Oyster, a deceased brother of George 
M. Oyster, Jr. That the defendants, James F. Oyster, D. 
William Oyster, Anna I. Schulteis, Marihn U. Rutherford 
and Henry N. Brawner, Jr., are the residuary beneficiaries 
under the will of George M. Oyster, Jr., deceased. 

5. That on, to wit, the 27th day of April, 1921, a paper 
purporting to be the last will and testament of George M. 
Oyster, Jr., deceased, dated November 1, 1918, and a paper 
purporting to be a codicil to the last will and testament of 
George M. Oyster, Jr., deceased, dated June 12,1920, 
52 and a paper purporting to be a codicile to the last will 
and testament of George M. Oystet, Jr., dated April 
20,1921, were filed in the Register of Wills office of the Dis¬ 
trict of Columbia by Edwin C. Brandenburg, the defendant 
herein, who was named as executor of the estate of George 
M. Oyster, Jr., deceased, in said last will and testament of 
deceased; that true copies of said three papers are hereto 
annexed, marked respectively 4 4 Exhibits 3 ”, 4 4 C ’ ’ and 4 4 D ’ 
and prayed to be read and taken as a part hereof. That 
thereafter, on, to wit, the 20th day of June, 1921, by decree 
passed by the Supreme Court of the District of Columbia, 
holding a Probate Court, in Administration Cause No. 
28,097, said will and codicils were admitted to probate and 
record and letters testamentarv were Issued to the de- 
fendant Edwin C. Brandenburg as the executor of said es¬ 
tate, and that general bond with a penalty of $65,000.00 was 
given by said defendant as said executor, conditioned for 
the faithful performance of the trust in him reposed. That 
thereafter, on, to wit, the 17th day of September, 1921, the 
plaintiff filed in said administration cause a petition and 
caveat to the alleged codicil dated April 20, 1921, to the will 
of George M. Oyster, Jr., deceased, a true copy of which is 
hereto annexed, marked 44 Exhibit E”,jand prayed to be 
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read and taken as a part hereof. That said caveat is still 
pending and undisposed of and is awaiting issues to be 
framed thereunder and tried in due course of law, in ac¬ 
cordance with the statutes in such cases made and provided. 
That said last mentioned codicil is void and of no effect for 
the reasons and grounds alleged in said caveat. 

6 . That thereafter, on, to wit, the 8th day of November, 
1921, the plaintiff filed in said Administration Cause No. 
28,097, in the Register of Wills office of the District of Co¬ 
lumbia, her renunciation and quitclaim of any devise or be¬ 
quest under any last will or any codicils of her husband, 

George M. Oyster, Jr., deceased, and elected to take 
53 in lieu thereof her dower and legal share of the estate 

of said deceased; and that a copy of said renunciation 
was sent to the defendant Edwin C. Brandenburg, executor 
of the estate of deceased, through his counsel. That a true 
copy of said renunciation of the plaintiff as widow of George 
M. Oyster, Jr., deceased, is hereto annexed, marked “ Ex¬ 
hibit F”, and pray to be read and taken as a part hereof. 
That accordingly the plaintiff, as the widow of George M. 
Oyster, Jr., deceased, is entitled to one-half of all the per¬ 
sonal property of whatsoever kind and wheresoever situ¬ 
ated belonging to George M. Oyster, Jr., or to which he was 
entitled, at the time of his death, and likewise to a dower 
interest for life in all the real estate owned and possessed 
by the said George M. Oyster, Jr., or to which he was en¬ 
titled, at the time of his death, wheresoever situated. That 
the plaintiff, at the time of the death of George M. Oyster, 
Jr., deceased, was and at the present time is a healthy 
woman, and she is now 26 years of age, having been born 
on, to wit, the 17th day of January, 1895. 

7. That after letters testamentary over the estate of 
George M. Oyster, Jr., deceased, had been issued to the 
defendant Edwin C. Brandenburg as executor of said estate 
and on, to wit, the 6th day of October, 1921, the said Edwin 
C. Brandenburg filed in said administration cause what 
purports to be an inventory and appraisement of all the 
goods and chattels belonging to the estate of George M. 
Oyster, Jr., deceased, and filed on, to wit, the 20th day of 
October, 1921, an inventory of what purports to be all of 
the money and debts due the estate of George M. Oyster, 
Jr., deceased; that duly certified copies of said two inven¬ 
tories and appraisements are hereto annexed, marked, re- 
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spectively, “Exhibits G” and “H”, land prayed to 
to be read and taken as a part hereof That at and 
before the making of the inventory and appraisement 
of the goods and chattels of deceased, the defendant Edwin 
C. Brandenburg, as executor of the estate! of George M. 
Oyster, Jr., deceased, failed and refused tcj notify any of 
the heirs at law and next of kin of deceased of said ap¬ 
praisement. That said inventory and appraisement of the 
goods and chattels w r as made by one C. J. James and one 
Melvin J. Marques, as appraisers, both of hvhom were in¬ 
competent and incapable of making an inventory and ap¬ 
praisement of the goods and chattels belonging to the estate 
of deceased, since they embraced paintings and jade and 
other articles of rare and unusual merit ahd great value. 
That the said Melvin J. Marques, during said appraisement, 
took no part therein except to act as the Amanuenis, and 
that there was present during said appraisement one George 
E. Emmons, who is and has been engaged in the auctioneer 
business in the District of Columbia for many years and 
who, in conjunction with the said C. J. Jajnes, undertook 
to make the inventory and appraisement of said goods and 
chattels, the said George E. Emmons making and setting 
prices or values on three-fourths of the articles inventoried 
and appraised. That one R. P. Tolman and one Albert J. 
Osgood were likewise called in to aid said jappraisers and 
fix values principally on the paintings and jade pieces. That 
said entire appraisement was made in a secret code as to 
amounts and values and that the plaintiff, although present 
at said inventory and appraisement, was Refused any in¬ 
formation as to the values being discussed 6r fixed by said 
appraisers and had no knowledge or information of the 
same, neither as to the goods and chattels that would be 
listed nor as to the valued that would b^ fixed thereon, 
until after said inventory and appraisement of the goods 
and chattels was filed in said administration cause on, to 
wit, the 6th of October, 1921. That ijhe said George 
55 E. Emmons and the said R. P. Tolmhn and the said 
Albert J. Osgood were not, nor was a^iy one of them, 
appointed or designated as appraiser of the estate of de¬ 
ceased, nor were they, nor was any one of them, given or ad¬ 
ministered an oath to perform said duty in Accordance with 
law, nor do they, nor does any one of them, subscribe to said 
inventory and appraisement or certify as to tfie completeness 
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or correctness thereof in any particular. That the plain¬ 
tiff was present during said inventory and appraisement 
of the goods and chattels and protested against the incom¬ 
petent and hurried manner in which the same was being 
made and the persons making the same and against the con¬ 
tinual statements and efforts on the part of the defendant 
Edwin C. Brandenburg, executor as aforesaid, to belittle 
the goods and chattels being inventoried and appraised and 
to influence the appraisers to fix low prices and undervalue 
the same; that the plaintiff had present at said inventory 
and appraisement one Paul Garber, a man of wide knowl¬ 
edge and extensive experience and of known and admitted 
repute in the inventorying and appraising of estates con¬ 
sisting of high class and valuable goods and chattels, but 
the defendant Edwin C. Brandenburg, executor, not only 
objected and refused to allow the appraisers receiving any 
information or data in regard to the nature of the goods 
and chattels being inventoried and appraised, but likewise 
objected even to his presence in company with the plaintiff 
at said inventory and 1 appraisement and endeavored to 
have him ejected or excluded entirely from being present to 
advise, consult and aid this plaintiff in regard to her rights 
in the premises. That said Paul Garber, at the instance 
of the plaintiff, made an inventory and appraisement of 
the goods and chattels of the deceased situated at the resi¬ 
dence of deceased in apartment numbered 600-C, in Ward- 
man Park Inn, in the District of Columbia, and also of the 
goods and chattels of the deceased situated at the 
56 “ studio ” of the deceased on the second and third 

floors of premises numbered 1116 Connecticut 
Avenue, Northwest, in the District of Columbia; that a 
true copy thereof is hereto annexed, marked “Exhibit I”, 
and prayed to be read and taken as a part hereof. That 
the total inventory price of the court appraisers of said 
goods and chattels, as enumerated in said inventory and 
appraisement, amounts to $35,252.55, whereas the total 
inventory price of practically the same goods and chattels 
(with a few omissions hereinafter referred to) made by the 
said Paul Garber amounts to $103,150.65. That instances 
of the grave and unjust discrepancies between the inven¬ 
tory and appraisement of the court appraisers and the inven¬ 
tory and appraisement of Paul Garber will appear by one 
or two illustrations, such as: an oil painting entitled “Girls 
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in Wheatfield” by Jules Breton was valued by the court 
appraisers at $50.00 and by Paul Garber at $£,500.00; again, 
an oil painting entitled 44 The Cabin on the!Shore”, being 
an original by Daubigny, valued by the court appraisers 
at $600.00 and by Paul Garber at $2,500.00; again, a carved 
rose quartz lamp and shade, 12-paneled embroidered shade 
and jade terminal, valued by the court appraisers at $50.00 
and by Paul Garber from $2,000.00 to $4,000.00; and again, 
a mutton fat jade blossom cherry tree with cloisonne enamel 
base, valued by the court appraisers at $40.00 and by Paul 
Garber at from $500.00 to $750.00; and agaih, a glass pedes¬ 
tal stand, motton fat jade flowers, valued by the court 
appraisers at $15.00 and by Paul Garber ajt $500.00. 

8. That during and at the close of the making of said 
inventory and appraisement by said court appraisers, the 
plaintiff called to the attention of the defendant Edwin C. 
Brandenburg, executor, and of the appraisers divers and 
sundry goods and chattels and much personal property that 
belonged to the estate of George M. Oysteij, Jr., deceased, 

and requested and demanded that the same be inven- 
57 toried and appraised and included as property and 
assets of his estate, but the said executor failed and 
refused to have the same inventoried and appraised and 
declined allowing said appraisers to inventory and appraise 
the same, and the said executor likewise has failed to 
enumerate the same or include the same in any manner 
in the inventory and appraisement of the gopds and chattels 
of deceased filed by him in said administration cause, as 
aforesaid. That among the various goods h*id chattels and 
personal property which the defendant Edwin C. Branden¬ 
burg, as executor, has failed and refused to list or embrace 
in said inventory of goods and chattels and which he has 
failed to disclose to the court or the parties in interest, are 
those set forth on a list hereto annexed, marked 4 4 Exhibit 
J ’ ’, and prayed to be read and taken as a p^rt hereof. 

9. That as will appear from the inventory of money and 
debts due to deceased, filed by the defendant Edwin C. 
Brandenburg in said administration cause! on, to wit, the 
20th day of October, 1921, the said Edwin |C. Brandenburg 
has omitted therefrom entirely and failed to disclose to 
the court, or to the parties in interest, the cash on the 
person or in the possession of the deceased at the time of 
his death at the Ambassador Hotel, in Atlantic City, in the 
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State of New Jersey, and likewise the money in bank in 
the name and to the credit of the deceased at the time of 
his death, and likewise the various and large amounts of 
accounts receivable due and owing to the deceased, espe¬ 
cially those derived from and growing out of the dairy 
and milk business owned and operated by deceased at the 
time of his death and for many years prior thereto. 

10. That said inventory of goods and chattels and said 
inventory of monev and debts due to deceased are inaccu- 

m/ mt 

rate, incomplete and unreliable and they undervalue the 
estate of deceased to the extent of several hundred 
58 thousand dollars, and probably to the extent of one 
million dollars, since the milk and dairy business 
alone, owned by the deceased at the time of his death, is 
the largest business of that kind in the District of Columbia 
and has produced net profits for several years in the neigh¬ 
borhood of $100,000.00 per annum, which fixes its value 
at $1,000,000.00 on the basis of a net ten per cent income 
on the investment, and which was valued at or stated by the 
deceased to be worth in the neighborhood of from one to 
two million dollars, and accordingly said inventories and 
appraisements of the goods and chattels and of the moneys 
and debts due to the deceased should be rejected and de¬ 
clared void and held for naught and said executor should 
be charged with and held responsible for the full and entire 
estate of deceased, including all the goods and chattels and 
moneys and debts due; as herein set forth or referred to 
or mentioned, and any other property hereinafter disclosed 
belonging to the estate of deceased or to which the estate 
of deceased is entitled. 

11. That after the death of George M. Oyster, Jr., de¬ 
ceased, the plaintiff learned of the alleged claim of Henry 
N. Brawner, Jr., of an interest as partner in the milk and 
dairy business of George M. Oyster, Jr., deceased, and ac¬ 
cordingly, through her counsel, she made several requests 
of the defendant Edwin C. Brandenburg for a copy of 
alleged articles of co-partnership, as will more fully appear 
by letter of plaintiff’s counsel addressed to E. C. Branden¬ 
burg, dated June 22, 1921, a copy of which is hereto an¬ 
nexed, marked “Exhibit K” and prayed to be read and 
taken as a part hereof, and that finally, on, to wit, June 
28,1921, the defendant Edwin C. Brandenburg forwarded a 
copy of said articles of co-partnership to counsel for the 
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plaintiff, a copy of which letter of said E. C. Brandenburg, 
addressed to counsel for the plaintiff, dated June 28, 1921, 
is hereto annexed, marked “Exhibit L”, and prayed to 
be read and taken as a part hereof, and also a copy 

59 of said alleged articles of co-partnership is hereto 
annexed, marked “Exhibit M”, apd prayed to be 

read and taken as a part hereof. That said alleged articles 
of co-partnership, bearing dates as of, t|o wit, the 17th 
day of March, 1921, were made and entered into by George 
M. Oyster, Jr., when he was beginning to fail in health and 
mental capacity and was done at the instance and request 
and under the undue influence, persuasion and coercion of 
the defendant Henry N. Brawner, Jr., anjl others for the 
gain and profit of the said Henry N. Bifawner, Jr., and 
for the purpose of depriving the plaintiff of her just and 
legal rights as wife and as widow in the eient of the death 
of George M. Oyster, Jr., who was at that time a man 
of advanced age, being then, to wit, 72 yeaprs of age. That 
the defendant Henry N. Brawner, Jr., did hot pay the value 
for the forty-five per cent undivided interest in said milk 
and dairy business. That the defendant Henry N. Brawer, 
Jr., had and exercised unusual and undue influence, control 
and coercion over George M. Oyster, Jr., $t said time, and 
by every means and at every opportunity ^nd occasion pos¬ 
sible undertook to poison his mind and turn his will and 
affections away from the plaintiff and v^ias constantly in 
his company and present at his apartmeht calling at his 
apartment frequently and going out with him and at last 
arranged the trip to Atlantic City of said George M. Oyster, 
Jr., deceased, and aided and assisted in keeping the plaintiff 
and said George M. Oyster, Jr., apart and separated until 
the time of his death. That the said George M. Oyster, Jr., 
had always uniformly refused to enter ihto any partner¬ 
ship with any one whomsoever in regard to the milk and 
dairy business which he had built up during the recent 
years of his life, and likewise had declihed and refused 
even to form any corporation or eompan^ or to take any 
person or persons whomsoever into his business, except in 
the character of employees. That it was not until 

60 within five or six weeks of his death, during practically 
all of which time he was under the cUre of a physician 

for the illness which finally caused his death, that he gave 

4—5583a 
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way to the persuasions and undue influence of the defendant 
Henry N. Brawner, Jr., and others and signed the alleged 
articles of co-partnership aforesaid. That accordingly said 
alleged articles of co-partnership are invalid and void and 
of no effect absolutely, or at least so far as the rights of 
the plaintiff are concerned, and should be so declared and 
decreed by this honorable court. 

12. That on, to wit, May 5, 1921, the defendant Edwin C. 
Brandenburg, executor, addressed a letter to the plaintiff 
vague in its terms and disingenuous in its nature, appar¬ 
ently soliciting information from the plaintiff, who was 
unfamiliar, to a great extent, with the business and property 
interests of George M. Oyster, Jr., deceased, whereas the 
defendant Edwin C. Brandenburg was very familiar there¬ 
with, having been attorney and adviser of both George M. 
Oyster, Jr., deceased, up to the time of his death, and like¬ 
wise being attorney and adviser and always working in 
close touch and co-operation with the defendant Henry N. 
Brawner, Jr., that a copy of said letter from the defendant 
Edwin C. Brandenburg, dated May 5, 1921, is annexed 
hereto, marked “Exhibit N”, and prayed to be read and 
taken as a part hereof. That in response to said letter 
plaintiff, through her counsel, replied thereto by his letter 
dated May 16, 1921, addressed to the defendant Edwin C. 
Brandenburg, putting said defendant Edwin C. Branden¬ 
burg on notice that the executor or administrator of the 
estate of George M. Oyster, Jr., deceased, would be held 
responsible for the entire assets and property belonging to 
the deceased at the time of his death, including his entire 
business and the good will thereof and likewise including 
such items as jewelry, cash, farm stock, thorough- 
61 bred horses, supplies, automobiles, etc., and that a 
copy of said letter dated May 16, 1921, sent by plain¬ 
tiff's counsel to the defendant Edwin C. Brandenburg, is 
hereto annexed, marked “Exhibit 0”, and prayed to be read 
and taken as a part hereof. That again, in reply to a letter 
of counsel for the defendant Edwin C. Brandenburg, dated 
June 21, 1921, the plaintiff, through her counsel, addressed 
a letter to the counsel for the defendant Edwin C. Bran¬ 
denburg*, dated June 23,1921, copies of both of which letters 
are hereunto annexed, marked, respectively, “Exhibits P” 
and “Q”, and prayed to be read and taken as a part hereof, 
in which said last mentioned letter the plaintiff again noti- 
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fied the defendant Edwin C. Brandenburg tkat, in regard to 
the inventory and appraisement of the estate of George M. 
Oyster, Jr., deceased, in general it would jbe expected that 
the same would cover all the personal property of what¬ 
soever nature and description belonging to the deceased or 
to which he was entitled, including such ihatters as cloth¬ 
ing and other goods and chattels designated] as ‘‘exempted”, 
so that the claim and right thereto might | be asserted and 
established later, and likewise putting said defendant Edwin 
C. Brandenburg, executor, on notice thpt he should, in 
order to protect himself, embrace and covpr within the in¬ 
ventory and appraisement all of the possible personal prop¬ 
erty that may belong to the estate of deceased, even though 
any person or persons whomsoever might] claim the same 
by reason of any alleged contract, agreement or under¬ 
standing with the deceased or otherwise, hnd likewise put¬ 
ting the defendant Edwin C. Brandenburg, executor, on 
notice that in the event of the possibility of the removal, 
storage or sale or other disposition of any of the property 
of the deceased, the greatest possible carp and precaution 
be taken in such matters and that an opportunity for sug¬ 
gestions and the expression of her altitude and right 
62 in the premises be given to the plaintiff, who, as 
widow of George M. Oyster, Jr., deceased, was and 
would be vitally interested therein. Tha|t thereafter, on, 
to wit, July 9,1921, plaintiff, through her counsel, addressed 
a further letter to the defendant Edwin 0. Brandenburg, 
again putting him on notice that before iany sale of any 
of the goods, chattels or other property pf said estate at 
private sale, the plaintiff should be notified of any offer 
received in order that she might have the opportunity of 
making or obtaining a higher offer for the goods, chattels 
and other personal property proposed to be sold. 

13. That the defendant Edwin C. Brandenburg, executor 
of the estate of George M. Oyster, Jr., deceased, in spite 
of said demands made of him by the plaintiff and explicit 
notice given him by the plaintiff and in derogation of her 
rights and to her great loss and damage ^nd without any 
notice whatsoever to her and in absolute; violation of his 
duties as executor of the estate of said deceased and with¬ 
out the authority, sanction or approval pf the court and 
without submitting the same to the court or to any of the 
parties in interest, and for an absolutely insufficient and 

i 
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inadequate consideration and without taking into considera¬ 
tion the good will of said business, which is one of the most 
valuable assets thereof, did undertake secretly and covertly 
to sell, transfer and convev to the defendant Henrv N. 
Brawner, Jr., the alleged fifty-five per cent undivided in¬ 
terest in the milk and dairy business owned by George M. 
Oyster, Jr., at the time of his death, for the sum of, to wit, 
$113,178.75, none of which was paid in cash but all of which 
was paid for by the unsecured individual notes of the de¬ 
fendant Henry X. Brawner, Jr., payable to the order of 
E. C. Brandenburg, executor and trustee of the estate of 
George M. Oyster, Jr., which said notes were dated April 
24, 1921, and are in equal amounts of $22,635.75 and 
63 are not payable until one, two, three, four and five 
years, respectively, from date. That no inventory or 
appraisement of the goods, assets and properties of said 
milk and dairy business belonging to George M. Oyster, 
Jr., at the time of his death was made by the defendant 
Edwin C. Brandenburg, executor of the estate of deceased, 
and that the statement of account of which said amount is 
based, or from which said amount was arrived at, was 
made up and furnished by the defendant Henry X. Brawner, 
Jr., and said notes were received and said account accepted 
with a mere reservation of the right to verify them later, 
and said deal was attempted to be consummated, closed 
and settled without any knowledge or information thereof 
by this plaintiff or by any of the other parties in interest, 
so far as this plaintiff is informed. And that it was not 
until and just on the very day after the consummation of 
the above transaction in the manner aforesaid that the de¬ 
fendant Edwin C. Brandenburg, executor, through his coun¬ 
sel, acting on his request and at his behalf, undertook to 
communicate the information of what had transpired to 
this plaintiff in order, foresooth, as set forth in the letter 
of counsel, that she “may be advised of the situation and 
what proceedings are being had in respect to the business 
interests of the deceased”, a copy of which letter of counsel 
for the defendant Edwin C. Brandenburg, executor, ad¬ 
dressed to this plaintiff, dated August 4, 1921, is hereto 
annexed, marked “Exhibit R”, and prayed to be read and 
taken as a part hereof, and that likewise the copies of letters 
and the statements accompanying said last mentioned ex¬ 
hibit are hereto annexed, marked, respectively, “Exhibits 


53 


DAVID BURNET, COMMISSIONER OF INT. REV. 

i 

S”, “T” and “TP’, and prayed to be read and taken as a 
part hereof, namely; letter of Henry N. fawner, Jr., to 
E. C. Brandenburg, executor, dated August $, 1921 (Exhibit 
S); statement accompanying said last mentioned letter (Ex¬ 
hibit T); letter of counsel for E. CL Brandenburg, 

64 executor, addressed to Henry N. Brawner, Jr., dated 
August 4, 1921 (Exhibit U). That thereupon, imme¬ 
diately on the receipt of the letter of counsel for the de¬ 
fendant Edwin C. Brandenburg, executor, alddressed to the 
plaintiff, dated August 4, 1921, namely, onj to wit, August 
5, 1921, this plaintiff, through her counsel, addressed a 
letter to counsel for the defendant Edwin 0. Brandenburg, 
executor, a copy of which is hereto annexed, marked 4 ‘ Ex¬ 
hibit V”, and prayed to be read and taken as a part hereof, 
wherein this plaintiff stated that she denied the power or 
authority of the defendant Edwin C. Brandenburg to enter 
into or consummate the aforesaid transactibn and she like¬ 
wise denied the validity of and objected to any action being 
taken under the terms of the alleged co-partnership agree¬ 
ment between George M. Oyster, Jr., deceased, and the de¬ 
fendant Henry N. Brawner, Jr., and she likewise notified 
the defendant Edwin C. Brandenburg, exechtor, that it was 
his duty as the legal representative of the estate of George 
M. Oyster, Jr., deceased, to take possession of all the assets 
and personal property of deceased, including his entire 
milk and dairy business, and to make no s^le or other dis¬ 
position of the business or any part thereof until a correct 
inventory and appraisement thereof had been duly made 
and filed in court, and not even then to sell or otherwise 
dispose of the same without notice to the plaintiff and 
without the approval of the court. That a copy of this last 
mentioned letter was likewise mailed by counsel for plain¬ 
tiff to the defendant Henry N. Brawner,! Jr. That said 
attempted sale of the milk and dairy business of George M. 
Oyster, Jr., deceased, or of any interest therein or part 
thereof, by the defendant Edwin C. Brandenburg, executor, 
to the defendant Henry N. Brawner, Jr., i£ absolutely void 
and of no effect and should be so declared and set aside bv 

this honorable court and the said defendant Edwin C. 

65 Brandenburg, executor, be held liable therefor to 
the full extend of the assets and property and the 

value thereof involved in said transaction and belonging 
to the estate of George M. Oyster, Jr., deceased, and that 
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the defendant Henry N. Brawner, Jr., be likewise held liable 
for and charged with any and all assets and property be¬ 
longing to the estate of George M. Oyster, Jr., deceased, 
and involved in the aforesaid transactions. 

14. That the defendant Edwin C. Brandenburg not only 
undertook to transfer and deliver to the defendant Henry 
N. Brawner, Jr., the entire milk and dairy business of 
George M. Oyster, Jr., deceased, as hereinbefore set forth, 
but likewise has attempted to include and has included and 
delivered as a part thereof the entire farm equipment, uten¬ 
sils and supplies and also the thoroughbred horses, the gold 
fish and farming products situated in and upon and con¬ 
nected with Spring Brook Farm, at or near Walkersville, 
in the State of Maryland, which are not, and were not at the 
time of the death of George M. Oyster, Jr., deceased, and 
prior thereto, connected with or embraced under the milk 
and dairy business of George M. Oyster, Jr., deceased, but 
are and were entirely separate and apart therefrom and 
independent thereof. That said farm has no herd of 
cows thereon for the production of milk or for the supply¬ 
ing of milk and cream, butter and dairy products to the 
said milk and dairy business of George M. Oyster, Jr., and 
on the contrary it was operated as a stock, farm for 
thoroughbred and fancy horses by George M. Oyster, Jr., 
under the separate name and style of the Spring Brook 
Farm, whereas his milk and dairy business in the city of 
Washington, in the District of Columbia, and at the several 
small milk stations scattered through the nearby vicinity 
of the State of Maryland, was operated under the name 
of George M. Oyster, Jr., or under the name of the Chestnut 
, Farms Dairy. 

66 15. That the said Spring Brook Farm was owned 

in fee simple individually by George M. Oyster, Jr., 
at the time of his death and prior thereto, and was not con¬ 
nected with the milk and dairy business, and included about 
200 acres of land, with houses, barns and outhouses of an 
extensive and first class nature, worth probably in the 
neighborhood of $100,000.00 in which the plaintiff has and 
claims her dower and dower rights, in accordance with the 
law of the land and the statutes in such cases made and pro¬ 
vided. That George M. Oyster, Jr., deceased, also owned at 
the time of his death and prior thereto several pieces of real 
estate in the nearby vicinity of the State of Maryland, 
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among other places at Frederick, Kalmia and New Midway, 
in which the plaintiff has and claims her dqwer and dower 
rights, in accordance with the law of the land and the 
statutes in such cases made and provided. 

16. That the defendant Edwin C. Brandenburg and the 
defendant Henry N. Brawner, Jr., have been and are 
endeavoring to belittle and reduce to a minimum and, if 
possible, even to defeat the rights of the plaintiff as wife 
and widow of George M. Oyster, Jr. Thatl during, to wit, 
the month of July, 1921, the defendant Edydn C. Branden¬ 
burg, executor, undertook to sell to Elmer Dyer, the Mana¬ 
ger of Wardman Park Inn, the carpets and portieres of the 
George M. Oyster, Jr., apartment numbered 600 C, at said 
Wardman Park Inn, for $1,000.00 which wa£ much less than 
their fair value, and that in the emergency this plaintiff 
was compelled to increase the offer to approximately near 
the fair value in order to obtain from the sale of said car¬ 
pets and portieres their fair value, and that finally the 
property to be sold, which had theretofore teen indefinitely 
designated and might cover much more than indicated, was 
reduced to a definite enumeration and the| higher price of 
$1,328.60 obtained therefor. That just recently, on, 
67 to wit, the 18th day of November, 19?1, the defendant 
Edwin C. Brandenburg, executor, hajs filed a petition 
and instituted proceedings in said Administration Cause 
No. 28,097, in the Supreme Court of the District of Colum¬ 
bia, seeking the approval of the court to tha sale of a Pierce- 
Arrow limousine automobile belonging to the estate of 
George M. Oyster, Jr., deceased, for the price of $1,500.00 
offered by Charles W. Semmes, of Semmes Motor Company, 
under the following circumstances, to witi The automobile 
is question was sent to Foss-Hughes Company, representa¬ 
tives of the Pierce-Arrow automobile in! the District of 
Columbia, on, to wit, the latter part of March, 1921, for 
repairs and was allowed to remain theri, being repaired 
as to its mechanical parts, until, to wit, i the 10th day of 
June, at which time said repairs to the mechanical parts 
were completed at the expense of, to wit, $1,388.22; that 
thereafter, on, to wit, September 8,1921, said Pierce-Arrow 
limousine was ordered bv the defendant Henrv N. Brawner, 
Jr., to be taken from the automobile plac6 of Foss-Hughes 
Company, representatives of the Pierce-Arrow automobile 
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in the District of Columbia, to the Semmes Motor Company, 
at 613 G Street, Northwest, in the District of Columbia, and 
delivered, under said orders from the defendant Henry N. 
Brawner, Jr., to the foreman in charge of the paint depart¬ 
ment of said Semmes Motor Company with instructions to 
scrape all the paint from said car and to repaint said car 
and make it like new, and that said car has had all the paint 
scraped therefrom and at the present time is jacked or 
hoisted up in the paint shop of the Semmes Motor Company 
and has received the priming coat or one or two coats of 
paint thereon and is being allowed to remain in that condi¬ 
tion, and said executor has notified other prospective pur ¬ 
chasers or bidders on said car that any offer they submit 
in regard to the same must be made on the condition that 
the repainting of the car must be paid for by such 
68 purchaser. 

17. That the defendant Henry N. Brawner, Jr., 
has openly and emphatically stated his hostility to the plain¬ 
tiff and manifested it on many occasions and has declared 
that he would do everything possible to defeat the plain¬ 
tiff’s rights as widow of George M. Oyster, Jr., deceased, 
and that he would oppose her interests and rights, except in 
so far as she might be able to enforce any of them through 
the employment of counsel and through the law. That the 
defendant Henry N. Brawner, Jr. was present during prac¬ 
tically all the time when the appraisers vrere making the 
inventory and appraisement hereinbefore mentioned and, 
together with the defendant Edwin C. Brandenburg, ex¬ 
ecutor, endeavored to restrict the assets and reduce their 
value as hereinbefore set forth. That the defendant Edwin 
C. Brandenburg is likewise attempting in his petition, filed 
in said administration cause on, to wit, the 18th day of 
November, 1921, hereinbefore mentioned, to divide and 
separate some of the goods and chattels belonging to the 
estate of George M. Oyster, Jr., deceased, and to sell the 
same at once, during the approaching Christmas holidays 
(being the least desirable time of the year for such sale), 
and without a proper, reliable or valid appraisement thereof, 
all of which would result in a great loss and damage to the 
plaintiff and to her rights and interest in the premises. 

18. That this plaintiff, as widow, is under the law entitled 
to and she hereby claims all the personal wearing apparel 


DAVID BURNET, COMMISSIONER OF INT. REV. 57 

belonging to George M. Oyster, Jr., deceased, at the time 
of his death and also she likewise claims all the property 
exempted under Chapter 27 of the Code of the District of 
Columbia, in accordance with the provisions pf Section 314 
of the Code of the District of Columbia, and in accordance 
with the law of the land and such other statutes in such 
cases made and provided. 

19. That since the death of George M. Oyster, Jr., de¬ 
ceased, there have been probated a nurfiber of claims 

69 against the estate of deceased, a copy of which said 
probated claims is hereto annexed, marked 4 ‘Exhibit 
W”, and prayed to be read and taken as ^ part hereof. 
That the defendant Edwin C. Brandenburg,! executor, has 
stated his intention to pay these claims as ^oon as assets 
come into his hands as executor, but thatl this plaintiff 
claims and avers that the payment of said claims, many of 
which may be the subject of dispute by this plaintiff or 
other parties in interest, would seriously affect her rights 
in the premises and result in great loss and injury to her 
interests in the estate of George M. Oyster, Jr., deceased, 
and she avers that it is and should be the duty of the 
defendant Edwin C. Brandenburg, executor, to withhold 
and to decline the payment of any claims agajnst the estate 
of George M. Oyster, Jr., deceased, until the matters and 
controversies in said estate involved, as herein set forth, 
are finally settled and determined, unless Otherwise pre¬ 
viously ordered by decree of this honorable court. 

20. That the plaintiff avers that she has ho plain, ade¬ 
quate and complete remedy in a court of la\y or in a court 
of probate which is of limited jurisdiction, aijid accordingly 
she files this her original bill of complaint in this honorable 
court for the purpose of having the entire estate of deceased 
and all manner and matters of property rights and interests 
and the proceeds and divisions thereof and jail matters of 
accounting, claims and controversies of all parties in in¬ 
terest, whether as heirs at law, next of kin, devisees, leg¬ 
atees, executors, trustees, creditors, claimants, or otherwise, 
properly, fully and completely adjudged, settled and deter¬ 
mined by this honorable court, which alone h^s jurisdiction, 
power and authority to do and dispense justice in all said 
matters to all parties concerned. 
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Wherefore, the premises considered, this plaintiff prays: 

1. That a writ of subpoena may issue to each and all of the 
defendants herein named, to wit, Edwin C. Brandenburg, 

executor and trustee of the estate of George M. 

70 Oyster, Jr., deceased; Henry N. Brawner, Jr.; James 
F. Oyster; D. William Oyster; Anna I. Schulteis; 

Marian U. Rutherford; Alfred J. Oyster; Elizabeth Oyster, 
and Sadie Oyster, compelling them to appear and true 
answer make to the exigencies of this original bill of com¬ 
plaint, answer under oath to this original bill of complaint 
by defendants numbered (1) and (2) being hereby expressly 
waived. 

2. That the inventories and appraisements, both of the 
goods and chattels and of the moneys and debts due to 
George M. Oyster, Jr., deceased, may be declared to be 
insufficient, unreliable, invalid and held for naught. 

3. That the alleged articles of co-partnership between 
George M. Oyster, Jr., and the defendant Henry N. 
Brawner, Jr., dated on; to wit, the 17th day of March, 1921, 
be declared to be void and be canceled and held for naught 
as to all parties, or at least so far as the rights and in¬ 
terests of the plaintiff are concerned. 

4. That the attempted sale and transfer of the milk and 
dairy business of George M. Oyster, Jr., deceased, by the 
defendant Edwin C. Brandenburg, executor, to the defend¬ 
ant Henry N. Brawner, Jr., on, to wit, the 4th day of 
August, 1921, be set aside and declared void and held for 

i 

naught as to all parties concerned, or at least so far as the 
rights and interests of the plaintiff are concerned. 

5. That a temporary restraining order and also a tempo¬ 
rary injunction and also a final injunction may be issued by 
this honorable court against the defendant Edwin C. 
Brandenburg, executor, restraining and enjoining him from 
selling, transferring, or in any wise disposing of any of the 
goods and chattels, assests or moneys and any of the prop¬ 
erty, real or personal belonging to the estate of George M. 
Oyster, Jr., deceased, or to which he may have been entitled, 
unless and until expressly authorized and directed by decree 

of this honorable court. 

71 6. That a temporary restraining order and also a 
temporary injunction and also a final injunction may 

be issued by this honorable court against the defendant 
Henry N. Brawner, Jr., restraining and enjoining him from 
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selling, transferring, or in any wise disposing of any of the 
goods and chattels, assets or moneys and ^ny of the prop¬ 
erty, real or personal, belonging to the estate of George M. 
Oyster, Jr., deceased, or to which lie may haye been entitled, 
unless and untiK expressly authorized a^id directed by 
decree of this honorable court. 

7. That a receiver or receivers may be appointed to take 
possession and control and to operate ahd preserve the 
milk and dairy business and also any and all other property 
of George M. Oyster, Jr., deceased, under tne direction and 
control and subject to the ultimate disposition of this honor¬ 
able court. 

8. That a temporary restraining order and also a tem¬ 
porary injunction and also a final injunction may be issued 
by this honorable court against the defendant Edwfin C. 
Brandenburg, executor, restraining and enjoining him from 
proceeding further in said Administration Cause No. 28,097, 
in the Probate Court of the Supreme Couijt of the District 
of Columbia, in the matter of the sale, distribution or settle¬ 
ment of said estate, or in regard to the matters herein 
involved. 

9. That the plaintiff may be granted and allowed and may 
receive and have transferred, assigned and delivered to her 
all of her entire share, interest, portion and parts of the 
personal estate and of the real estate of 'the deceased, or 
of the proceeds therefrom, and likewise of the exempted 
and excepted articles and personal property hereinbefore 
mentioned, all in accordance with the law of the land and the 
statutes in such cases made and provided. 

10. That all proper and just claims against the estate of 
deceased may be duly proven, passed on and settled herein 

from the proceeds of the estate of deceased. 

72 11. That a full, final and complete accounting may 

be had from the defendant Edwin C. Brandenburg, 
executor, to the plaintiff and to the other parties in interest 
in regard to and in settlement of all the claims, rights, 
interests, shares and portions of the parties in interest and 
especially the plaintiff. 

12. That the whole and entire estate of George M. Oyster, 
Jr., deceased, may be fully, completely and finally adminis¬ 
tered, determined and settled herein arid the property, 
assets and proceeds thereof assigned and distributed to the 
parties thereunto entitled as their interests may appear. 
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13. That such other accountings, references to the 
auditor, orders for publication against non-residents and 
other parties, decrees pro confesso and such other inter¬ 
locutory orders and decrees, mav be had herein as mav 
appear necessary. 

14. That the defendants and each of them be required to 
make full and complete discovery and answer to interroga¬ 
tories that mav be filed herein. 

* 

15. That such other and further relief may be granted as 
the nature of the case mav require and to the court mav 
seem fit and proper. 

(Sgd.) CECILE R. OYSTER, 

Plaintiff. 

(Ssd.) DANIEL W. O’DONOGHUE, 

(Sgd.) ARTHUR A. ALEXANDER, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, Cecile R. Oyster, being on oath duly sworn, do depose 
and say that I have read the foregoing originial bill of com¬ 
plaint by me subscribed and that I know the contents 
thereof; that the matters and facts therein stated on mv 
own knowledge are true and those stated on information 
and belief I believe to be true. 

(Sgd.) CECILE R. OYSTER, 

Subscribed and sworn to before me this 8th day of Decem¬ 
ber, 1921. 

(Sgd.) MARGARET STOHLMAN, 

Notary Public, T). C. 

73 Copy. Copy. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 39637. 

Cecile R. Oyster, Plaintiff, 

vs. 

Edwin C. Brandenburg, Executor and Trustee, et al., 

Defendants. 

Answer of the Defendant Henry N. Brawner, Jr. 

The answer of the defendant, Henry N. Brawner, Jr., de¬ 
fendant in the above entitled cause, respectfully represents 
to the Court as follows: 
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1. He has been advised that the plaintiff is a citizen of 
the United States, but does not know whether or not she 
is a resident of the District of Columbia, and demands 
strict proof thereof if the same be material. 

2. He admits the allegations of Paragrajoh Two in the 

plaintiff’s bill. j 

3. He admits the marriage of the plaintiff to George M. 
Oyster, Jr., as alleged in said bill, and that the said George 
M. Oyster, Jr., had been twice previously married and that 
there are no children living as a result of $aid two previ¬ 
ous marriages, nor of his marriage with thb said plaintiff. 
This defendant has no knowledge of any anti-nuptial or 
post-nuptial settlement or agreement between the plain¬ 
tiff and the said George M. Oyster, Jr. This defendant is 
without personal knowledge as to the donjiestic relations 
between the plaintiff and her husband while they were in 
Florida and denies that, either by long cjistance ’phone 
calls or by a visit to Florida, he influenced and persuaded 
George M. Oyster, Jr., to leave the plaintiff, but says that 
he was called over the long distance ’phonb by George M. 

Oyster, Jr., and vras asked by the ^aid George M. 
74 Oyster to come to Florida and consulj; with him, said 
George M. Ovster having been told bv E. C. Bran- 
denburg that it was necessary that this defendant consult 
with the said George M. Oyster, Jr., with reference to 
financial matters concerning his business, tl^ere having sud¬ 
denly arisen an emergency in connection therewith. This 
defendant denies that at any time he influenced or per¬ 
suaded the said George M. Oyster, Jr., to leave the plain¬ 
tiff in Florida, but says that his errand In Florida was 
the business emergency which had arisen, and it was ad¬ 
visable and necessary that the said Oyster should imme¬ 
diately return to Washington in connection therewith. 
This defendant further says that he was advised by the 
said George M. Oyster, Jr., upon his arrival in Florida, of 
the acts of neglect and mistreatment of him by the said 
plaintiff, and had no very definite information with refer¬ 
ence thereto, except during his conversation over the long 
distance telephone on March 4th, 1921. The said Oyster 
and defendant arrived in Washington on the 13th day of 
March, 1921, leaving the plaintiff, her mother and sister, 
and maid with the Pierce Arrow limousine of the said Oys¬ 
ter, in charge of a chauffeur employed by the said Oyster, 
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it being their intention to come in the said car to Jackson¬ 
ville, and thence to Washington by train. They arrived in 
Washington on the 18th day of March, 1921, and were met 
by the said Oyster and this defendant, and an employee of 

tlie said Ovster who had been with him in his business 
* 

for nianv vears, but who was not a detective. This de- 
fendant denies that the greeting of the plaintiff by the said 
Oyster was cold or hostile, but says that upon the plain¬ 
tiff’s arrival the said Oyster kissed his wife and asked her 
to go home with him to the apartment which was ready at 
Wardman Park Inn. This defendant denies that, at any 
time from the 18th dav of March until the end dav of 
April, 1921, the said Oyster, in this defendant’s presence, 
was unkind, irritable, unreasonable, cold or hostile 
75 to the plaintiff, and this defendant was present at 
the said Oyster’s apartment in Wardman P'ark Inn 
frequently on matters of business. This defendant denies 
that at any time did he influence, persuade or encourage 
the said George M. Oyster to be unkind, irritable, unrea¬ 
sonable, cold or hostile to the said plaintiff, or that he was 
consulted with, advised, aided or abetted in such action by 
Edwin C. Brandenburg, nor that there was any concerted 
action or scheme on the part of either the said Branden¬ 
burg or this defendant to make trouble between the said 
Oyster and the plaintiff. 

Further answering, this defendant says that on many 
occasions the plaintiff herein was insulting, and discourte¬ 
ous to her husband, the said Oyster, in this defendant’s 
presence and further says that on many occasions he was 
told bv the said Ovster of the wav in which the said plain- 
tiff had humiliated, assaulted and mistreated him. 

This defendant, further answering Paragraph Three, 
says that it is true that on the 2nd of April, 1921, this de¬ 
fendant called at Wardman Park Inn at his request to 
come for him with the office car and take the said George 
M. Oyster, Jr., to the Union Station where he was joined 
by his nephew, whom the said Oyster had arranged should 
accompany him to Atlantic City, where they stopped at the 
Ambassador Hotel, the said nephew returning to Washing¬ 
ton the Sunday following, which trip, this defendant is 
advised, was made at the suggestion of, and under the ad¬ 
vice of the physician of the said Oyster; that this defend¬ 
ant was not asked by the plaintiff concerning the destina- 
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tion or whereabouts of her said husband land denies that 
the plaintiff did not know of his whereabouts until the 
middle of the month of April, but says that she was in¬ 
formed thereof on or about the 12th day of April, 1921. 
This defendant further says that he was Requested by the 
said Oyster not to notify the plaintiff herein of his where¬ 
abouts, as the said Oyster did not wish the plaintiff 
76 to know where he was. This defehdant says that 
it was true that the said Oyster had been under the 
care of a physician after his return from Florida for a 
condition which he had had for many moiiths, but that he 
was not ill; but says that the plaintiff’s treatment of the said 
Oyster was a matter of grave concern and worry to him, 
and had its influence upon him by reason pf his great dis¬ 
appointment at the manner in which the plaintiff treated 
him. This defendant says that he was tn Atlantic City 
from April 8th to April 11th in connection with another 
matter and while there, frequently saw fhe said Oyster 
who was able to be about and out of doors and seemingly 
in good health for a man of his age and active and alert 
mentally. At no time did the said plaintiff ask this de¬ 
fendant as to the condition of the said Ouster, or the na¬ 
ture of his illness, nor did she even ask his physician who 
was in attendance upon him in Washington. This defend¬ 
ant denies that he actually refused the plaintiff any infor¬ 
mation as to the condition of the said Oyster on the day of 
his death, and does not know to whom sijich allegation in 
the bill refers, as the plaintiff did not request such infor¬ 
mation of him. This defendant says that he was in At¬ 
lantic City, as was also the two brothers 1 of the said de¬ 
fendant, on Sunday evening, April 24, 192jl, one leaving at 
9:00 P. M., and one remaining, at the tim^ of the death of 
the said Oyster at about midnight, and very early the next 
morning, after having attended to the matters necessary 
for the removal of the decedent’s body, hje telegraphed to 
the plaintiff herein, together with other relatives and inter¬ 
ested persons, announcing the death of the said Oyster. 
Defendant further says that all of the details in connec¬ 
tion therewith were left to him and wer^ attended to by 
i him, D. William Oyster, the one remaining in Atlantic 
City, party hereto, having made no effort to assist with 
reference thereto. 


i 
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77 4. The defendant admits the allegations of Para¬ 
graph Four in plaintiff’s bill. 

5. This defendant admits the allegations of Paragraph 
Five with reference to the will of the said George M. 
Oyster, Jr., and the codicils thereto, and the admission 
of the will to probate and record, and the issuance of let¬ 
ters testamentary. 

6. This defendant says that the plaintiff did file her 
renunciation of any devise or bequest under the will of the 
said Oyster, as alleged in said paragraph. This defendant 
is without knowldge either as to the exact age of the plain¬ 
tiff, or her condition of health. 

7. Answering Paragraph Seven, in so far as it related 
to the matters of inventorv and the actions of the said 
Edwin C. Brandenburg, this defendant is advised that he 
is not concerned therewith and that no relief is asked 
against him on account thereof, and as to such matters 
and things he is not required to make answer, and as to 
manv of the allegations therein he is without either infor- 
mation or knowledge,! nor does he know on what ground 
the plaintiff alleges the incompetence of the court ap¬ 
praisers. This defendant says that he was present during 
the time of the appraisement, as were also the plaintiff, 
her sister and her counsel, and one Paul Garber and an¬ 
other person, and says that the plaintiff’s sister on several 
occasions spoke of the value of some of the articles ap¬ 
praised, but the plaintiff never protested as to the manner 
of the taking of the inventorv, so far as this defendant 
heard. This defendant is without knowledge as to the 
competency of the plaintiff’s appraiser, one Paul Garber. 
This defendant does not pretend to be an expert in said 
appraisement, but is of the opinion that the articles ap¬ 
praised, if sold, will not as a whole bring the appraised 
value. 

8. Answering Paragraph Eight, this defendant says 

that he is advised that he is not required to make 

78 answer to the allegations thereof, except insofar as 
said allegations may refer to the business conducted 

by the said George M. Oyster, Jr., and this defendant, as 
partners, and says that he is advised that under the law 
an appraisement could not and should not be made of the 
partnership property, as will more fully appear here¬ 
inafter. 
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9. Answering Paragraph Nine, this defendant says that 
there was, so far as he recalls, no cash on the person of the 
said George M. Oyster at the time of his death, with the 
exception of, perhaps, in the neighborhood of $1.00 or 
$2.00 which was used to assist in defraying the immediate 
expenses necessary to the removal of the deceased’s body, 
and this defendant says that in order tj> bring the de¬ 
ceased’s body to Washington it was necessary for him to 
make expenditures of his own money. This defendant de¬ 
nies that there was any money, so far is he knows, in 
bank in the name of and to the credit of the deceased at 
the time of his death, or that there were pny accounts re¬ 
ceivable, due and owing to the deceased, texcept those de¬ 
rived from and growing out of the dairy apd milk business 
which was, at the time of the decedent’s death, being 
operated by the decedent and this defendant, as partners. 

10. Answering Paragraph Ten, or so piuch thereof as 
may be pertinent to the issue raised betwjeen the plaintiff 
and this defendant, he says that the said dairy and milk 
business, being the business of the partnership between the 
said Oyster and this defendant, could npt legally be in¬ 
cluded in said inventory, and this defendant denies that 
the said business was worth one million dollars at the time 
of the decedent’s death, or that it ever was, or is now, 
worth one million dollars, and never did the decedent, in 
the presence of this defendant, appraise said business at 
either one or two million dollars, nor did this defendant 

ever hear of said decedent making such an appraise- 
79 ment thereof, and has no reason td believe that the 

said decedent did make such pn appraisement 
thereof. On the contrary, this defendant savs that, at the 
time of and for some time prior to the decedent’s death, 
the said business was heavily involved and that there were 
debts of approximately $450,000 against sgid business, and 
that its condition, at the time of this defendant’s trip to 
Florida was such as to be a matter of grape concern to the 
said Oyster and this defendant, and by reason of the large 
expenditures and the extravagant demands of the said 
plaintiff upon said Oyster, it was necessary for him to 
withdraw from the said business larger sums of money 
than the business could fairly and justlp stand, and how 
the said Oyster could meet the demand^ of the plaintiff 

5—5583a 
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and at the same time have sufficient cash in the business 
was a matter of grave concern to him. This defendant has 
no direct personal knowledge as to the other matters re¬ 
ferred to in said paragraph with reference to said inven¬ 
tory and savs that he is advised it is not necessarv for him 
to make answer thereto. 

11. This defendant denies that it was not until after the 
death of the said Oyster that the plaintiff learned of the 
partnership interest of' this defendant in the milk and 
dairy business with the said Oyster, but says that she was 
told of said partnership agreement by the said Oyster in 
this defendant’s presence on the day of her return from 
Florida, hereinbefore referred to, and at the time she was 
told thereof she made no comment with reference thereto, 
nor did she ask for anv further details. This defendant 
is without knowledge of the exact dates of the informa¬ 
tion requested of the said Brandenburg, but is advised 
that the said information was furnished after the said 
Brandenburg’s appointment as executor and trustee, and 
this defendant says that the articles of co-partnership 
were made and entered into between him and the said 
George M. Ovster, Jr., as a consummation of an oft de- 

dared intention on the part of the said Oyster so 
80 to do, and solely at the instance and in accordance 

with the desire of the said Ovster. This defendant 

* 

says that he had been employed by the said Oyster for 
more than approximately nineteen years at the time of the 
execution of the said articles of co-partnership and had 
rendered an arduous service in managing said milk and 
dairv business, and that his familiaritv in said business 
was greater than that, even, of the said Oyster, himself, 
and that the said Oyster had many times expressed his 
intentions of making such arrangements as that this de¬ 
fendant would have the said milk and dairy business when 
the said Oyster should die. This defendant denies that the 
said partnership agreement was entered into at the in¬ 
stance, or request, or under the undue influence or persua¬ 
sion or coercion of this defendant, and says that at no 
time during his whole association with the said Ovster did 
he ever request an interest in said business or in any man¬ 
ner persuade or coerce the said Oyster into selling him an 
interest in the said business or in entering into any part¬ 
nership arrangement with him. This defendant denies 
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that, at the time of the signing of the articles of co-part¬ 
nership, the said Oyster was beginning td> fail in health 
and mental capacity but says that his health was as good 
as it had been for many years, and as it had been at the 
time of his marriage to the plaintiff hereip; that the said 
Oyster was an exceptionally well preserve^, man, appear¬ 
ing to be many years younger than in realijty he was; that 
even until within a few minutes of his death, his mentality 
was unimpaired; that he was a type of mail difficult to in¬ 
fluence and at the time of the signing of sai^l articles of co¬ 
partnership he was fully and accurately aware of what he 
was doing and did so as his own free agept and with full 
knowledge of the relationship that he was thereby creating. 
This defendant denies that he used undue influence, per¬ 
suasion, or coercion in connection therewith, or that 
81 the partnership agreement was sigped for the pur¬ 
pose of depriving the plaintiff of her just and legal 
rights as wife and as widow, it not being contemplated by 
either said Oyster, this defendant, or anvope else, that the 
said Oyster was soon to die. This defendant says that in 
purchasing his said forty-five percent undivided interest 
in the said milk and dairy business he paid the sum agreed 
upon in said articles of co-partnership and assumed his 
proportions of liabilities of over $450,00^), in connection 
therewith, which consideration he believes and avers to 
have been a full and fair value for his said interest in said 
business at that time. This defendant denies that he ever 
had exercised unusual or undue influence, control, or co¬ 
ercion over the said George M. Oyster, JY., at any time, 
and denies that he ever on any occasion, or by any means 
ever undertook to poison his mind or turn his will and af¬ 
fection away from the plaintiff; says that the relationship 
between him and the said Oyster, due to their long years 
of close and intimate association together, was no less 
strong and affectionate than that between father and son, 
and lacked only the blood relationship to make it so; and 
further says that on numerous occasions, and almost con¬ 
stantly, the said Oyster so expressed his relationship to 
this defendant. This defendant says that the Atlantic City 
trip was arranged by the physician of the said Oyster, and 
this defendant says that it was the wish of the said Oyster 
that the said plaintiff should not see him while he was at 
Atlantic City. This defendant says that it was true that 
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the said George M. Oyster, Jr., did not enter into any part¬ 
nership, or form any corporation with reference to his 
business, with any other person for the reason, as stated 
by the said Ovster, that he did not want the business at 
his death to go to this defendant with any strings tied to 
it. This defendant denies again the allegations in said 
Paragraph Eleven that he ever persuaded or exercised un T 
due influence to bring about the signing of the articles of 
co-partnership, or that they were signed by the said 
82 Ovster by reason thereof, but says that the said arti- 
eles of co-partnership are valid and binding upon the 
said Oyster and his estate, and the plaintiff herein as the 
free and voluntary act of the said Ovster. 

1 V 

12. Answering Paragraph Twelve, this defendant says 
that he is advised that he has nothing to do with the alle¬ 
gations as to correspondence between the said Branden¬ 
burg and the plaintiff, and says that it is true that the 
said Brandenburg was the attorney for the said business, 
but denies that the said Brandenburg has represented this 
defendant with reference to the plaintiff’s claims in con¬ 
nection with the estate of the said decedent. The remain¬ 
ing allegations, with reference to the correspondence be¬ 
tween the said Brandenburg and the plaintiff’s counsel, 
having no relation to any relief prayed for from this de¬ 
fendant, this defendant is advised he need not answer. 

13. Answering Paragraph Thirteen, this defendant says 
that it is true that in accordance with the partnership 
agreement hereinbefore referred to, he did make his elec¬ 
tion to purchase the interest of the said Oyster in said 
partnership business and so notified the said executor and 
trustee of the said Oyster’s estate, and in accordance there¬ 
with made said purchase and executed said notes for the 

-sum of $113,178.75, the same being the proper amount due 
for the said fifty-five per cent interest in accordance with 
the books of the said partnership. For the reasons herein¬ 
before set forth, it is true that no inventory or appraise¬ 
ment of the assets of the said partnership have been made 
and this defendant is advised that it is not necessarv that 
such appraisement shall be made. Said notes were re¬ 
ceived bv the said executor with the right reserved bv the 
said executor to verify the figures hereinbefore set forth. 
With reference to the correspondence, as to some of which 
this defendant is without knowledge yet if the same be 
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material he demands strict proof, this defendant says that 
the executor did have the right under the terms of 

83 the said partnership agreement to hccept said notes 
in payment of said decedent’s interest in said busi¬ 
ness and that such action in accordance with the said agree¬ 
ment, is valid and binding. 

14. Answering Paragraph Fourteen, thib defendant says 
that the farm referred to herein has alw[ays been a part 
of said milk and dairy business, was bought out of the pro¬ 
ceeds thereof, carried on the books as phrt of the assets 
of said business, and vras used in connectipn with said busi¬ 
ness from the day of its purchase to decedent’s death; that 
it was used as a resting place for horses;, used in the de¬ 
livery of milk in the city of Washington; that feed in large 
quantities 'was raised on said farm to li^lp maintain said 
horses in the city of Washington, but thgt the said farm 
was not entirely separate and apart and independent from 
the said milk business. The said farm was alwavs recog- 
nized by the said Oyster to be a part of ^aid business and 
carried on the books of the said business bv the said Oys¬ 
ter. Some thoroughbred and fancy horses owned by the 
said Oyster at this time were fed and cared for on the 
said farm, the expenses of their maintenance charged in 
said business, and the prizes and winnings by said horses 
credited against the expenditures, but the cost of said 
horses always exceeded the prizes, and the real value of 
said horses to the said business was more a matter of ad¬ 
vertisement than profit; that the faruti was originally 
known as the Chestnut Farm, and -as changed by the said 
Oyster at the request of a friend of the!said Oyster, who 
was also an exhibitor of horses, in ordgr that the same 
might have more significance and sound inore pleasing. 

15. This defendant again asserts the Connection of the 
said farm with the milk and dairy business and says the 
farm was not worth $100,000, and as to the allegations with 
reference to the plaintiff’s dower rights in said farm, and 
the other pieces of real estate in Maryland, this defendant 
is advised are conclusions of law and the plaintiff’s rights 

herein are dependent upon her appropriate compli- 

84 ance with the statutes in such cases made and 
provided. 

16. Answering Paragraph Sixteen, this defendant says 
that he is not concerned with the matters hnd things -herein 


l 

i 
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set forth and lias no knowledge with reference thereto, 
except to deny that he has endeavored to belittle or to 
defeat the legal rights of the plaintiff as the widow of 
George M. Oyster, Jr., and says, with reference to the Pierce 
Arrow Limousine, that he was ordered by the said 
Brandenburg to take the said automobile from the Foss- 
Hughes Company to the Semmes Motor Company and ad¬ 
vise the Semmes Motor Company that the said car was to 
be stored with them, but that by reason of a mistake on 
the part of the president of the Semmes Motor Company, 
the foreman in charge, thinking the car was brought to the 
Semmes Motor Company for the purpose of repainting, 
scraped all of the paint off of the said car; that no such 
request was ever made by said Brawner and said action on 
his part was a matter for which this defendant was in no 
way responsible, as the president of the Semmes Motor 
Company had admitted. 

17. Answering Paragraph Seventeen, this defendant 
denies the allegations thereof, except to say that he has 
said that he hoped the plaintiff herein would receive no 
more than the law actually gives her. This defendant 
denies the allegations of said Paragraph with reference to 
his connection with the inventories. As to the remaining 
allegations of said Paragraph this defendant is without 
information. 

18. This defendant is advised that he is not required to 
answer said allegations. 

19. Answering the allegations of said Paragraph Nine¬ 
teen, this defendant says that he is without information as 
to the matters of claims which have been probated or as to 
the statements of the intention of the said Brandenburg 

and has no interest in the matter therein referred to. 
85 20. Answering Paragraph Twenty, this defendant 

denies the conclusions of law therein drawn and 
denies the right of the plaintiff to file this bill of complaint 
in this Court, and denies the right of the plaintiff to have 
an accounting and distribution of the estate of the said 
Ovster in this cause, and further denies that this Court 
alone has jurisdiction with reference thereto, all of which 
matters, however, he is advised are conclusions of law and, 
as to which this defendant has no personal knowledge. 
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Wherefore, having fully answered, this defendant prays 
that he may be dismissed with his costs. 

HENRY N. BRAWNER, Jr. 

i 7 

FARR, WHITEFORD & DARR, 

Attorneys for Henry N . Brawner, Jr\ 

District of Columbia, ss: 

i 

. I 

I, Henry N. Brawner, Jr., being on oath duly sworn, do 
depose and say I have read the foregoing answer by me 
subscribed and that I know the contents thereof; that the 
matters and facts therein stated as of my personal knowl¬ 
edge are true and those stated upon inforipation and belief 
I believe to be true. 

HENRY N. BRAWNER, Jr. 

Subscribed and sworn to before me tjhis 12th day of 
April, 1922. i 

[notarial seal.] NENA HODGES SPENCE, 

Notary Public, D . C. 

My term expires 3/14/27. 

86 Authentication . j 

Supreme Court of the District of Columbia. 

i 

i 

I, Frank E. Cunningham, Clerk of th^ said Court, do 
hereby certify that the writings annexed to this certificate 
are true copies of originals on file and of record in said 
Court in this cause. 

Witness my hand and the seal of said dourt this 4th day 
of October, 1929. j 

i 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric 

(Signed) By ANDREW A. HORNER, 

Ass’t Clerk. 

I 

I, Walter I. McCoy, Chief Justice of sa}d Court, do here¬ 
by certify the foregoing attestation by Fi-ank E. Cunning¬ 
ham, Clerk of the said Court, to be in due form. 

Witness my hand and seal this 4th day of October, 1929. 

(Signed) WALTER I. M^COY, [seal.] 

Chief Justice . 

i 

i 

i 


i 




72 


HEXIvY X. BRAWNER, JR., VS. 


I, Frank E. Cunningham, Clerk of said Court, hereby 
certify that the Honorable Walter I. McCoy, whose genuine 
signature is subscribed to the foregoing certificate, was, at 
the time of signing and attesting the same, Chief Justice of 
said Court, duly commissioned and qualified. 

Witness my hand and the seal of said Court, this 4th day 
of October, 1929. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

(Signed) By ANDREW A. HORNER, 

Ass’t Clerk. 

[Endorsed:] The Supreme Court of the District of 
Columbia. In Equity. No. 39637. Cecile R. Oyster vs. 
Edwin C. Brandenburg et al. Clerk’s fees, $6.50, paid by 
Def’ts’ Atty. Frank E. Cunningham, Clerk, by (Signed) 
Harry B. Hull, Asst. Clerk. 

87 United States Board of Tax Appeals. Filed Sep. 

4,1930. 

Before the United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and have ready for transmission 
to the Clerk of the Court of Appeals of the District of 
Columbia on or before September 5, 1930, certified copies 
of the following documents to be filed in said Court with 
Petition for Review of the Decision and Order of the 
United States Board of Tax Appeals promulgated March 
6, 1930: 

(1) Amended petition filed by the above-named peti¬ 
tioner with exhibits attached thereto. 
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(2) Answer of Respondent to petitioner’s amended peti¬ 
tion. 

(3) Transcript of the evidence had before the United 
States Board of Tax Appeals on October 7, }929, in narra¬ 
tive form and each and all the exhibits offered in evidence. 

(4) The findings of fact and decision of thp United States 
Board of Tax Appeals promulgated February 28, 

1930. I 

88 (5) The Order of the United States Board of Tax 
Appeals entered March 6, 1930. I 

(6) The Assignment of Errors filed September, 1930, 
and Petition for Review. 

(7) The docket entries of the proceedings before the 
United States Board of Tax Appeals in this case. 

(8) This designation of record. 

(Signed) ROBERT P. $MITH, 

Counsel for Petitioner . 

Suite 309-15 815 Fifteenth St. N. W., Washington, D. C. 

Receipt of copy of foregoing designation of record is 
hereby acknowledged this 4th day of September, 1930. 

C. M. CHAREST, 

H. | 

Attorney for Respondent . 

89 Docket No. 31770. j 

i 

Henry N. Brawner, Jr., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . | 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 tjo 88, inclusive, 
contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (pr appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of T^x Appeals, at 
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Washington, in the District of Columbia, this 2nd day of 
January A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

1 B. D. GAMBLE, 

1 Clerk. 

90 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition, 
for review of the above entitled proceeding in the Court 
of Appeals for the District of Columbia, be and it is hereby 
extended to February 3, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Nov. 3, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

91 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry’ N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 
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Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding ih the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to April 1,1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 30, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

92 United States Board of Tax Appeals. 

I 

Docket No. 31770. 


Henry N. Brawner, Jr., Petitioner, 

I 

vs. 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

i 

i 

On motion of counsel for the petitioner, it; is 
Ordered that the time for preparation of t^ie evidence and 
transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be aiid it is hereby 
extended to June 1, 1931. 

(Signed) LOGAN MORRIS, 

Member. 


Dated Washington, D. C., March 31, 1931 t 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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93 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner and consent 
of respondent, it is 

Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding by the Court of 
Appeals of the District of Columbia, be and it is hereby 
extended to July 15, 1931. 

(Signed) ; LOGAN MORRIS, 

Member. 

Dated Washington, D. C., June 1, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

94 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
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7 i 

I 

i 

for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to August 15, 1931. 

(Signed) CHARLES P. .SMITH, 

Member. 

Dated Washington, D. C., July 14, 1931. | 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


95 United States Board of Tax Appeals. 

Docket No. 31770. j 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 


On motion of counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be ajnd it is hereby 
extended to September 15, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., August 15, 1931. 

i 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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96 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the respondent, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to October 15,1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., September 14, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

97 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the respondent, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
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Appeals for the District of Columbia, be and hereby is 
extended to Nov. 16, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Oct. 15, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAjMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

98 United States Board of Tax Appeals. 

Docket No. 31770. 

! 

Henry N. Brawner, Jr., Petitioner, 

| 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time. 

On motion of counsel for the respondent, it is 
Ordered that the time for preparation oi the evidence 
and transmission and delivery of the recotd sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to December 21, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Nov. 16, 1931. 

! 

. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

I 

i 

i 

l 

I 

I 

i 

i 

i 


I 
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99 United States Board of Tax Appeals. 

Docket No. 31770. 

Henry N. Brawner, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the Court of Appeals for the District of 
Columbia, be and it is hereby extended to January 15, 1932. 

(Signed) * LOGAN MORRIS, 

Member . 

Dated Washington, D. C., Dec. 21, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

1 B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5583 v 
Henry N. Brawner, Jr., appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Jan. 6, 1932. Henry W. Hodges, Clerk. 
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IN THE 


Court of gppeate, district of Columln'a 

i 

January Term, 1932. 


No. 5583. 


Henry N. Brawner, Jr., Appellant, 

I 

i 

vs. j 

! 

David Burnet, Commissioner of Internal Revenue. 


Petition for Review of Decision of United States 

Board of Tax Appeals. 


BRIEF FOR PETITIONER. 


I 

I 

i 

I 

I 


Nature of the Proceeding’. 

I 

In this case Henry N. Brawner, the petitioner here¬ 
in, seeks to have reviewed by this Court a decision of 
the United States Board of Tax Appeals in favor of 
the Commissioner of Internal Revenue. 


i 

j 

i 



The taxpayer is a resident of the District of Co¬ 
lumbia with principal offices in Washington, D. C. 

The Commissioner of Internal Revenue proposes to 
assess a deficiency in tax against the taxpayer for the 
years 1922, 1923, and 1924, in the amount of $24,379.71 
(R. 4). The taxpayer claims that there is no deficiency 
in tax. The Board held that the Commissioner’s de¬ 
termination of the deficiency was correct and approved 
the deficiciency in the amount of $24,379.71 (R. 10 to 
20 inclusive). From that decision this appeal is pros¬ 
ecuted by virtue of the provisions of Section 602 of 
the Revenue Act of 1928. 

Issues. 

The following specific questions and issues were 
raised by the pleadings to be decided by the Court. 

Whether the amount of One Hundred and Nine 
Thousand Eight Hundred and Eighty-Nine Dol¬ 
lars and Seventy-One Cents ($109,889.71) paid 
in settlement of litigation w r ith Mrs. George M. 
Ovster constitutes an allowable deduction in de- 
termining income for the taxable periods in ques¬ 
tion. 


Facts. 

On or about the 17th day of March, 1921, George M. 
Oyster, Jr., and Henry N. Brawner, Jr., entered into 
a partnership (Exhibit 2, R. 33, 38) for the purpose 
of carrying on a milk and dairy business which had 
been previously conducted as a proprietorship by 
George M. Oyster, Jr. 

Henry N. Brawner, Jr., had rendered long and 
faithful service as an employee of the milk and dairy 
business owned by George M. Oyster, Jr., and for 
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and in consideration of this long and faithful service 
and Ten Thousand Dollars ($10,000.00), George M. 
Oyster, Jr., agreed to transfer to the said Henry N. 
Brawner, Jr., a Forty-Five per cent (45%) undivided 
interest in all of the assets of the milk and dairy busi¬ 
ness. The partnership agreement further provided 
among other things (Paragraph 11 thereof), that in 
the event of the death of either partner, thd surviving 
partner would have the right to continue the said 
business and purchase the interest of the deceased 
partner in all of the assets of the partnership, or such 
parts as the surviving partner may elect for a con¬ 
sideration equivalent to the value of the deceased 
partner’s interest fixed by the last inventory of said 
partnership assets and accounts prior to tlje death of 
the deceased partner, plus the proportionate share of 
net profits accruing from the date of such! inventory 
to the date of his death. 

The partnership was operated under thq aforesaid 
agreement until on or about April 24, 1921, when 
George M. Oyster, Jr., one of the parties t|o the part¬ 
nership died, and the surviving partner ! Henry N. 
Brawner, Jr., the Petitioner in this case, eiercised his 
right under the provisions of Paragraph Ijfieven (11) 
of the partnership agreement to purchase the de¬ 
ceased partner’s interest, and as soon as possible after 
the death of the deceased partner tendered to the Ex¬ 
ecutor of the Estate, an amount of One Himdred and 
Thirteen Thousand One Hundred and Seventy-Eight 
Dollars and Seventy-Three Cents ($113,178.73) (Ex¬ 
hibit 3, R. 39), which represented the bo^k value of 
the deceased partner’s interest in the partnership, 
according to the terms of the partnership agree- 
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ment, which said amount was determined from the 
books and records of the partnership business by 
subtracting from the Fifty-Five per cent (55%) 
interest of George M. Oyster, Jr., shown by the 
books to be One Hundred and Forty Thousand Nine 
Hundred Forty-Three Dollars and Forty-Seven Cents 
($140,943.47), an amount owed the partnership by 
George M. Oyster, Jr., of Twenty-Seven Thousand 
Seven Hundred and Sixty-Four Dollars and Seventy- 
One Cents ($27,764.71). 

The amount so tendered by Henry N. Brawner, 
Jr., was accepted by the Executor of the Estate in full 
settlement of the purchase price of the interest of 
the deceased partner (R. 27), and Henry N. Brawner, 
Jr., became the sole owner of the business. 

Thereafter and under date of December 8, 1921, 
Cecile R. Oyster, widow of George M. Oyster, Jr., 
through her Attorney entered suit against the Execu¬ 
tor of the Estate of George M. Oyster, Jr., and Henry 
N. Brawner, Jr., and others, praying that a receiver 
be appointed to operate and preserve the milk and 
dairy business which the partnership had been op¬ 
erating, and contended that the price paid therefor 
w^as less than the true value. The litigation took the 
form of a bill in equity in the Supreme Court of the 
District of Columbia. (Exhibit 4, R. 27 and 40.) 

At the time of filing the bill in equity the business 
was in a very embarrassed financial condition. It had 
current liabilities of approximately Four Hundred 
Thousand Dollars ($400,000.00) and was Three (3) 
months in arrears in the payment of its bills for the 
farmers who supplied the business with milk. (R. 28) 

Mr. Brawner, the petitioner, had invested in the 
business all of his personal funds and a considerable 
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amount of money from members of his family and 
relatives (R. 37, 28), and the filing of the suit was 
a great detriment to the business as it nepded new 
capital with which to pay its bills and td expand, 
which could not be secured while the suit was pending 
(R. 28-29-30). Furthermore, the appointment of a 
receiver would have forced the business into bank- 

i 

ruptcy, and resulted in a loss of not only all of his 
money but that of his friends and relatives who had 
invested in the business (R. 28, 29). 

A receivership would have likewise driven away 
the customers which had been supplying milk and 
would have destroyed the Petitioner’s source of sup¬ 
ply which had been established over a long period of 
years (R. 29, 31, and 32). The appointment of a 
receiver would have prevented the borrowing of fur¬ 
ther money to invest in the business, and it is doubtful 
whether enough milk could have been purchased from 
the farmers to carry on the business without further 
capital (R. 29-30). ! 

The evidence discloses that the docket df the Su¬ 
preme Court and the Court of Appeals for the Dis¬ 
trict of Columbia indicated the case would not be 
reached for trial until the fall of 1923, or the early 
winter of 1924, and that an appeal to the Court of Ap¬ 
peals could not have been disposed of until 1925. (R. 
29, 31.) 

Neither the Petitioner, or his Attorney, had any 
fear as to the final outcome of the suit, but with the 
knowledge of the fact, that the docket of the court 
would not permit the case to be brought to trial until 
late in 1923, or early in 1924; that a trial df the case 
would involve litigation extending over a long period 
of years, and with the knowledge of the precarious 




6 


financial condition of the business; knowing full well 
that the appointment of a receiver during the pen¬ 
dency of the litigation would involve a total loss of 
all income or revenue from the business, for the rea¬ 
son that no milk could be procured from the farmers if 
a receiver be appointed; the Petitioner during the 
year 1922 ordered his Attorney to open negotiations 
with the Attorneys for the widow, Cecile R. Oyster, 
in order that an immediate settlement of the case 
could be made, to save the business from further loss 
and complete bankruptcy. Before the close of the 
year 1922, Henry N. Brawner, Jr., paid over to his 
Attorney an amount of Twenty-Five Thousand Dollars 
($25,000.00) with which to start such negotiations (R. 
26-29). Thereafter during the month of May, 1923, 
a complete settlement with the widow, Cecile R. 
Oyster, was entered into (R. 29), and an amount of 
One Hundred and Nine Thousand Eight Hundred 
Eighty-Nine Dollars and Seventy-One Cents ($109,- 
889.71) was paid by Mr. Brawner in settlement of the 
claims which amount included Mr. Brawner’s At¬ 
torneys’ fees. 

The payment of the amount of One Hundred and 
Nine Thousand and Eight Hundred Eighty-Nine Dol¬ 
lars and Seventy-One Cents ($109,889.71) was made, 
as follows: 

$40,000.00 in cash during the year 1923 including 
$25,000.00 paid over to Roger Whiteford, 
Esquire, during the year 1922 for use in 
reaching a settlement. 

$14,889.71 paid during 1923 representing counsel 
fees and expenses of taxpayer’s attorney. 

$55,000.00 for which notes were given during the 
year 1923, which notes were assumed by 
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the corporation, Chestnut Farms Dairy, 
Inc. at the time it took over the business 
in January of 1924, and were thereafter 
paid by the corporation. 

i 

The facts relative to the amounts paid in settlement 
of litigation and dates thereof were stipulated by 
counsel. (R. 26.) 

The evidence shows that Cecile R. Oystef, the plain¬ 
tiff in the equity suit married George M. pyster, Jr., 
under date of January 15, 1921 (Exhibit 4), and that 
the partnership agreement was entered ihto a short 
time after the marriage on the 17th day of March, 
1921 (Exhibit 2), also that Henry N. Bijawner, Jr., 
the Petitioner in this case, had been associated with 
the Chestnut Farms Dairy operated and[ owned by 
George M. Oyster, Jr., as an employee sipce 1901 (R. 
29), which long and faithful service so rendered was 
part of the consideration for entering into the part¬ 
nership agreement (Exhibit 2). 

The evidence further conclusively shoy^s that the 
amount paid for the Fifty-Five per cent! (55%) in¬ 
terest of George M. Oyster, Jr., in the [partnership 
was vastly more than the true value of the deceased 
partner’s interest, for the reason that thb books con¬ 
tained an asset of Sixty Thousand Seven Hundred 
and Seventy-One Dollars and Nineteen Cents ($60,- 
771.19) representing buildings on leased ground, which 
lease expired shortly after the death of the deceased 
partner and the buildings reverted to the owner of 
the property (R. 28). The plants at K^lmia, Mary¬ 
land, and New Midway were carried on the books at 
an amount double their real value (R. 28). An asset 
styled Chestnut Farms carried on the bboks at One 
Hundred Thirty-Three Thousand Nine flundred and 
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Three Dollars and Twenty-Eight Cents ($133,903.28) 
was sold shortly after the death of Oyster for an 
amount of One Hundred and Three Thousand Dollars 
($103,000.00) and then resold for an amount of Forty- 
Eight Thousand Dollars $48,000.00) (R. 28), conclusive¬ 
ly showing that these assets were carried on the books 
greatly in excess of the true value thereof, and that 
the amount paid by Henry N. Brawner, Jr., for the 
deceased partner’s interest according to the partner¬ 
ship agreement included these inflated asset values. 
The condition of the business was such that there was 
no good will value, and the amount paid by Henry N. 
Brawner, Jr., was far in excess of the true value of 
the Fifty-five per cent (55%) (R. 28). 

The books of Henry N. Brawner, Jr., and the Chest¬ 
nut Farms Dairy, Inc., were kept on an accrual basis 
(Exhibit 1) (R. 33), and consequently the payments 
made by the Chestnut Farms Dairy, Inc., during the 
year 1924 represented the extinguishment of a liability 
which should have been accrued on the books of 
Henry N. Brawner, Jr., and deducted during the 
year 1923. The amounts paid by the Chestnut Farms 
Dairy, Inc., during the year 1924 represented the pay¬ 
ment of notes in the amount of Fifty-Five Thousand 
Dollars ($55,000.00) which had been issued during the 
year 1923. 

Argument. 

The sole issue to be determined in this case is, 
whether the amount of One Hundred and Nine 
Thousand Eight Hundred and Eighty-Nine Dollars 
and Seventy-One Cents ($109,889.71), representing 
amounts paid to Cecile R. Oyster and for Attorneys’ 
fees constitutes an allowable deduction from income 
of Henry N. Brawner, Jr., for the year 1923. 
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The Petitioner contends and the evidence shows 
that the aforesaid amount was paid for the sole pur¬ 
pose of saving the individual milk and dairy business 
operated and owned by Henry N. Brawnejr, Jr., from 
complete financial ruin, and for the purpos^ of getting 
rid of a nuisance value involved in litigation, which 
could not have been settled for a period of at least 
four (4) or five (5) years, during whicjh time the 
business would have gone into complete bankruptcy, 
and the Petitioner in this case would h^ve lost his 
entire source of income. 

Section 214 (a) (1) of the Kevenue Act of 1921 
provides: 

i 

i 

“(a) That in computing net income there shall 
be allowed as deductions: 

“(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in car¬ 
rying on any trade, or business, * f 

“(4) Losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise, if incurred in trade or business.” 

i 

i 

The evidence in this case, which is undisputed, 
shows that neither the Petitioner nor his Attorney 
had any fear of losing the suit in so far as they were 
a party to the action brought in the Equity Branch 
of the Supreme Court of the District of Columbia, 
but because of the fact, that the business was suffer¬ 
ing financially and the fear of having a receiver ap¬ 
pointed to look after the business during the pendency 
of the litigation, together with the fact, that the case 
could not be brought to trial for a period of three 
(3) or four (4) years, he was prompted to enter into 
negotiations looking to a settlement of I the case, in 
order that the individual milk and dairy business 

I 
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i 
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might be carried on and expanded unhampered and 
untrammeled by litigation and court action, which 
would result in a complete financial loss to the owner 
of the business and income. 

The amount paid to Mrs. Oyster and for Attorneys’ 
fees was not for any increased value of assets that 
the partnership may have had, nor did it change or 
add to the value of the deceased partner’s interest. 
The undisputed testimony of record shows the amount 
paid for the deceased partner’s interest was far in 
excess of the value thereof (R. 28). Consequently, 
to what asset could this increased value be applied if 
it represented a capital expenditure? The financial 
condition of the business was such that there was no 
good will. The Company was three (3) months be¬ 
hind in its milk bills and was not in a position to bor¬ 
row further money for use in the business. The evi¬ 
dence also shows that the book value of the assets 
which was the basis on which the deceased partner’s 
interest was purchased, contained inflated values to 
the extent of approximately One Hundred Thousand 
Dollars ($100,000.00), and that to this extent the 
amount paid for the deceased partner’s interest was 
in excess of the real value of the business. In order 
to capitalize the amount expended, it is necessary to 
show that new asset values were acquired to which 
the increased expenditure can be applied, and that the 
expenditure benefited the business over a period of 
years. 

The expenditure cannot be held to be a personal 
expenditure as it directly affected the income of the 
individual milk and dairy business, and did not af¬ 
fect Mr. Brawner personally, or in any other capacity, 
except as owner of this business. The litigation con- 
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cerned the valuation of the individual milk and dairy 
business, and not Mr. Brawner personalty. Conse¬ 
quently, it cannot be disallowed as contended by the 
Department on the ground that it was a personal ex¬ 
penditure, as provided by Section 215 of the Revenue 
Act of 1921. I 

The expenditure must be regarded as 4n ordinary 
and necessary expense of the business, for without 
having made the expenditure, and had thje litigation 
been allowed to continue, the business would have 
gone into bankruptcy resulting in a total loss to Mr. 
Brawner, which loss would have been aft allowable 
deduction in his income tax return. Therefore, since 
he incurred an expenditure to save the business from 
this loss, the expenditure so incurred constitutes a 
proper deduction in place of the loss Which would 
have otherwise occurred. 

Only the Petitioner in this case and h|s Attorney 
know why the settlement was made instead of per¬ 
mitting the litigation to take its ordinary course in 
the Courts, and both the Petitioner and his Attorney 
have testified that the case could not have been 
brought to trial until several years later, and that 
the trial would have involved litigation carrying over 
a number of years, during which period jof time the 
business would have gone into bankruptcy, resulting 
in a total loss of the investment, and because of this 

' i 

fact, and this fact alone, they settled the ^laim at the 
lowest figure possible under the circumstances, rather 
than permit the business to become a total loss. Their 
state of mind as evidenced by their actiohs and testi- 
mony cannot be questioned, and on this ^et of facts 
the deductibility of the item must be determined. If 
the case had gone to trial, and had Mr. Bfawner won 
the suit, clearly the litigation expenses jwould have 


i 
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been a deductible business expense. The amounts 
paid to Mrs. Oyster, together with the Attorneys’ 
fees, are none the less ordinary and necessary ex¬ 
penses of the business. 

In the case of the Louisiana Jockey Club, Inc., 13 
B. T. A. 752, the Board of Tax Appeals had before 
it the question of the deduction of a note of Thirty- 
Five Thousand Dollars ($35,000.00), which was paid 
by the Petitioner under a threat that it would not 
be permitted to operate its race track unless the pay¬ 
ment was made. The note represented the purchase 
price of a certain parcel of land owned by a rival 
club, which had been sold to the City of New Orleans 
for a certain stipulated price, who in turn assumed 
the payment of the note, but later coerced the Peti¬ 
tioner into paying the same in order to save its busi¬ 
ness from being ruined by official interference. The 
Board held: 

“We can not doubt from the evidence that the 
petitioner paid the money under a threat that it 
would not be permitted to operate its race track 
unless the payment was made. It was essential 
that it make it in order to continue in business. 
The taxing act permits a corporation to deduct 
from gross income all ‘ordinary and necessary 
expenses paid or incurred during the taxable 
year in carrying on any trade or business’. Sec¬ 
tion 234 (a) (1) of the Revenue Act of 1921. In 
Kornhauser v. United States, 48 Sup. Ct. 219, 
the Supreme Court had before it the deductibility 
from gross income in the tax return of an indi¬ 
vidual of fees paid to an attorney for defending 
an action for accounting instituted by a former 
partner. The lower court had held that the 
amount was not deductible. The Supreme Court, 
referring to departmental rulings and to ruling 
of the Board of Tax Appeals, held: 
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‘ The basis of these holdings seeing to be that 
where a suit or action against a taxpayer is 
directly connected with, or as otherwise stated 
(Appeal of Backer, Dec. 88, 1 B.jT. A. 214, 
216) proximately resulted from, his business, 
the expense incurred is a business expense 
within the meaning of section 214 (h), subdivi¬ 
sion (1), of the act. These rulings seem to us 
to be sound and the principle upon which they 
rest covers the present case. * *j * In the 
application of the act we are unable to perceive 
any real distinction between an Expenditure 
for attorney’s fees made to secure payment of 
the earnings of the business and a like expendi¬ 
ture to retain such earnings after their receipt. 
One is as directly connected with the business 
as the other.’ 

i 

‘‘Applying this same principle to the case at 
bar we are of the opinion that it must be held 
the entire amount of the $37,819.90 paid by the 
petitioner during the taxable year elided March 
31, 1924, is a legal deduction from gro^s income.” 

Again in the Appeal of The Leichneh & Jordan 
Company, 4 B. T. A. 133, the Board held:! 

“The Commissioner has disallowed the deduc¬ 
tion upon the ground that the amount paid to 
subcontractors was a part of the cost df the build¬ 
ing. We are of the opinion, however^ that in no 
proper sense was this so. The taxpayer had neg¬ 
lected to take a proper business precaution and 
had paid the general contractor without receiv¬ 
ing a release from persons who had furnished 
material and performed labor upon the building. 
By reason thereof it was compelled to! pay a sum 
of money in settlement of liens filed and judg¬ 
ments obtained by subcontractors and material 
men. The general contractor was insolvent and 

i 

i 

i 

i 

i 

i 
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the taxpayer had no way of recovering its loss. 
The loss sustained was deductible from gross 
income. Electric Reduction Co. v. Lewellvn, 11 
Fed. (2d) 493.” 

In the instant case, as in the Louisiana Jockey 
Club, Inc.’s case, supra , the Petitioner was coerced 
into paying a large sum of money by litigation which 
vitally affected the current operation of his busi¬ 
ness, and which would of necessity have extended 
over a long period of time, causing the complete fail¬ 
ure of the business. Because of this fear and for no 
other reason, a settlement was reached with Mrs. 
Cecile R. Oyster, which not only saved the business 
from financial ruin but enabled the taxpayer to carry 
on and continue as a taxpayer supporting his Gov¬ 
ernment in future years. This is not an unusual 
case, there are many other large business institu¬ 
tions frequently paying off litigants because it is 
cheaper to do so than to carry on the litigation to its 
logical conclusion. This is an ordinary practice in 
the business world, and because of this fact, the ex- 
penditure becomes an ordinary and necessary ex- 
pense deductible under the provisions of Section 
214 (a) of the Revenue Act of 1921. 

We believe that: (1) The fact that the expendi¬ 
ture was made in order to get rid of a nuisance, and 
to save the business from being operated by a re¬ 
ceiver, vrhich operation would have resulted in bank¬ 
ruptcy and a complete loss to the taxpayer of his 
source of supply of high-grade milk, which it can be 
seen was a very vital thing to this business, on ac¬ 
count of the fact that the Petitioner undoubtedly was 
buying milk from farmers whose cows were regis¬ 
tered and had passed the test sufficient to comply 
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with the Pure Food Laws; and (2), the fact that the 
testimony shows the purchase price so paid for the 
deceased partner’s interest was far in exfeess of the 
value thereof, it is conclusively demonstrated that the 
amount should be allowed either as an ordinary and 
necessary expense of the business, or a loss incurred 
in a trade or business during the year 192^. 

The word ‘ 4 capital” is defined in Bouvier’s Law 
Dictionary, as follows: 

“ Capital signifies the actual estate, whether in 
money or property, owned by an individual or 

corporation. * * *” 

■ 

It would appear that a capital expenditure in line* 
with the above definition would involve ^n exchange 
of assets. What new asset did the Petitioner re¬ 
ceive through the litigation? When thp suit was 
settled there were no quit claim deeds issued by 
Mrs. Oyster, nor were there any bills of sales given 
by her. If she had an interest in the lousiness, or 
property of the Chestnut Farms Dairy, that interest 
could only have been transferred to the Petitioner by 
deed or bill of sale. Therefore, it cannot be said that 
any new assets came into the possession pf the Peti¬ 
tioner because of the expenditure brought about by 
the litigation. 

In the case of Kornhauser v. United States, 276 
U. S. 145, the Supreme Court of the Uriited States 
held in part, as follows : 

“In the Appeal of F. Meyer & Brother Co., 
4 B. T. A. 481, the Board of Tax Ajppeals held 
that a legal expenditure made in defending a 
suit for an accounting and damages resulting 


I 
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from an alleged patent infringement was de¬ 
ductible as a business expense/’ 

“The basis of these holdings seems to be that 
where a suit or action against a taxpayer is di¬ 
rectly connected with, or, as otherwise stated 
(Appeal of Backer, 1 B. T. A. 214, 216), prox- 
imately resulted from, his business, the expense 
incurred is a business expense within the mean¬ 
ing of section 214 (a), subd. 1, of the act. These 
rulings seem to us to be sound and the prin¬ 
ciple upon which they rest covers the present 
case. If the expense had been incurred in an 
action to recover a fee from a client 'who refused 
to pay it, the character of the expenditure as a 
business expense would not be doubted. In the 
application of the act we are unable to perceive 
any real distinction between an expenditure for 
attorney’s fees made to secure payment of the 
earnings of the business and a like expenditure to 
retain such earnings after their receipt. One is 
as directly connected with the business as the 
other/’ 

The court here held, that the cost of defending a 
suit for an accounting or patent infringement suit 
both of which involve a question of title, constitutes 
an allowable deduction as an ordinary and necessary 
business expense. 

The principal cases relied upon by the Board in 
its decision, which have been further contested in 
higher courts are the Murphy Oil Company, 15 B. T. 
A. 1195; Newark Milk & Cream Company, 10 B. T. A. 
683, 34 Fed. (2) 854. These cases while they involve 
litigation affecting title to property, contain facts 
entirely different from the case at bar. The Murphy 
Oil Company case which was appealed to the Ninth 
Circuit Court of Appeals and decided by that Circuit 
under date of January 11, 1932, involved the fraudu- 
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lent concealment of the fact that a certaiki oil well 

i 

sunk by the vendor was successful befor^ the sale 
was completed. No such allegation of fapt appears 
in this petition. The whole question here depended 
on the value of the deceased, Oyster’s estate, which 
is a question of fact and this question o$ fact has 
been overcome by the evidence in the caseJ 

The case of Newark Milk & Cream Company v. 
Commissioner, 34 Fed. (2d) 854, involved question 
of litigation over the right to certain stopk with a 
minority stockholder, atfecting a contractual rela¬ 
tionship to guarantee 8% return on such stock. The 
facts in that case are entirely different froni the facts 
in the instant case. 

See also the case of Burnet v. North American Oil 
Consolidated, 50 Fed. (2d) 752, where the decision 
of the Board regarding expenditures for Attorneys 
fees in defending title to property was reversed with¬ 
out an opinion. 

It would appear that the expenditure hpre, owing 
to the very nature of the bill filed in the Supreme 
Court by the litigants, was, in fact, a suit for an ac¬ 
counting. Mrs. Oyster was not in reality Contesting 
the right of the executor to dispose of th4 partner¬ 
ship business. She did not want the business for 
herself, but simply wanted to get her full! share of 
her deceased husband’s estate. 

It cannot be said that the cost of defending every 
suit involving the title to property, or business, is a 
capital expenditure for to do so would bp a mon¬ 
strosity. Take for instance in the instant case, there 
were nine (9) parties involved in the ^itigation, 
eight (8) of which parties could have beeij. plaintiff 
in a suit against the Petitioner in this case, as all of 
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them were interested in the Estate of George M. 
Oyster, Jr., except the Petitioner, Mr. Brawner. Sup¬ 
pose that each had filed a separate suit, alleging sep¬ 
arately according to each person’s interest in the 
estate, why the partnership sale should not take 
place, and owing to the congestion of the court docket 
the suits could not be brought to trial within a rea¬ 
sonable time, and suppose the Petitioner had been 
forced to settle with each of the litigants, could it 
be seriously contended that the payment of these 
amounts constituted a capital expenditure? We be¬ 
lieve not. We believe that each case must be exam¬ 
ined into, and that the intentions of the parties as to 
why they paid instead of permitting the cases to go 
to trial should be examined into, and their state of 
mind and reasons for settling the litigation should 
determine whether the amount is deductible as an 
expense, or loss, or whether it is a capital expendi¬ 
ture. 

The suit in the instant case was nothing more 
than a hold-up. In order for Mrs. Oyster to have 
w~on her case it would have been necessary for her 
to have set aside a partnership agreement which had 
been entered into shortly after her marriage. It 
would also have been necessary for her to have estab¬ 
lished that the deceased partner’s interest was worth 
more than the amount paid therefor. Whether the 
partnership agreement could have been set aside is a 
matter of mere conjecture, but the evidence in the 
case clearly discloses that the deceased partner’s in¬ 
terest was not worth the amount that Mr. Brawner 
gave for it. 

What was there left for the Petitioner to do? Was 
he to permit his business to be taken over by a re- 
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ceiver, and allow his source of income to be | destroyed 
to await the settlement of litigation which !would ex- 
tend over a period of three (3) or four (4) years, or 
was he to pay the nuisance price to get rid of the 
litigant and protect his business from farther dis¬ 
turbance? He chose the latter course, an^ if he re¬ 
ceived nothing in exchange for the expenditure he in¬ 
curred either a loss, or a business expense, tfce amount 
of which is deductible in the year in which the ex¬ 
penditure was made, whether it be regarded as a loss, 
or a business expense. 

We believe that the fact, that this expenditure in¬ 
volved the title of the Petitioner’s business Should not 
be the sole determining factor in the case. The Court 
should take into consideration the motive of the plain¬ 
tiff, Cecile R. Oyster, in bringing the suit in the Su¬ 
preme Court of the District of Columbia, and the ex¬ 
tremely remote possibility of her winning such a suit, 
also the fact that she settled the suit for a very small 
part of her claim, less than one-tenth (1/lCjth), which 
in itself shows that her claims were monstrous and 
could not be proven. 

The uncontroverted proof of the nature of the ex¬ 
penditure, the circumstances surrounding it, and the 
absolute necessity that it be made for tlaje purpose 
claimed, together establish with definiteness! and final¬ 
ity that no additional capital asset was acquired but 
that, on the other hand, the amount was $aid under 
practical duress and coercion, not to acquire an asset, 
but to prevent the utter destruction of the Petitioner’s 
source of income. There can be, of course, and there 
frequently are, suits wilfully and wantonly filed at¬ 
tacking title to property about the validity of which 
there can be not even the shadow of a dotibt, but it 

i 

j 
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can be said that the settlement of such unfounded 
suits adds anything to the title which is already 
firmly grounded and established? It is inconceivable 
that the cost of defending or settling an unconscion¬ 
able suit must be held to be a capital expenditure 
rather than an expense or a loss. 

We believe the Court should also consider the fact 
that the docket of the Supreme Court of the District 
of Columbia at the time such suit was brought was 
so far in arrears that it was possible for the title of 
anyone’s property to be attacked by a selfish litigant, 
whose only motive was to gouge the owner of the 
property, and make him pay something in order to 
get rid of the claim. 

Such were the facts in the instant case. The Peti¬ 
tioner was merely held up because of the congested 
conditions of the court which would not permit his 
case to be brought to trial within a reasonable time,, 
thus making it necessary to buy off the litigant in 
order to save his source of income and to save him 
from complete financial destruction. 

The condition of the court docket, together with the 
fact that the Petitioner paid more for the deceased 
partner’s interest than it was worth, conclusively 
shows that the expenditure is either a loss or a busi¬ 
ness expense. 


Respectfully submitted, 

Robert P. Smith, 
Roger J. Whiteford, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

j 

j 

January Term, 1932 

* i 

■ ■■■ 

No. 5583 

| 

Henry N. Brawner, Jr., appellant 

v. \ 

David Burnet, Commissioner of Internal 

Revenue, appellee 

i 

i 

i 

ON APPEAL FROM THE BOARD OF TAX APPEALS 

| 

— 

| 

BRIEF FOR APPELLEE j 

i 

j 

i 

PREVIOUS OPINION 

i 

I 

_ i 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 9-20), which is 
reported in 19 B. T. A. 192. 

i 

JURISDICTION j 

I 

_ i 

This appeal involves deficiencies in income taxes 
in the aggregate amount of $24,379.71 {for the years 
1922, 1923, and 1924 (R. 7-10), and is brought to 
this Court by petition for review filed September 


J 

i 
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4,1930 (R. 21-25), pursuant to Sections 1001-1003 
of the Revenue Act of 1926, c. 27, 44 Stat. 9. 

QUESTION PRESENTED 

Whether sums paid by a surviving partner in 
settlement of a suit by the wife of his deceased 
partner, the basis of which is a claim asserted 
against the title of the taxpayer to the partnership 
assets, and for attorneys’ fees in connection there¬ 
with, may be deducted as ordinary and necessary 
expenses incurred in carrying on a trade or busi¬ 
ness, within the meaning of Section 214 (a) of the 
Revenue Act of 1921. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136,42 Stat. 227: 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or business, 
including a reasonable allowance for salaries 
or other compensation for personal services 
actually rendered; traveling expenses (in¬ 
cluding the entire amount expended for 
meals and lodging) while away from home 
in the pursuit of a trade or business; and 
rentals or other payments required to be 
made as a condition to the continued use or 
possession, for purposes of the trade or busi¬ 
ness, of property to which the taxpayer has 
not taken or is not taking title or in which 
he has no equity; 

***** 
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(4) Losses sustained during tl^e taxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade or business; 
* * * * ! * 

Sec. 215. (a) That in computing net in¬ 
come no deduction shall in any case be al¬ 
lowed in respect of— 

(1) Personal, living, or family expenses; 

* * * * * 

I 

Treasury Department Regulations 62 (promul- 

l 

gated under the Revenue Act of 1921) : 

Art. 293. Capital Expenditures .-j- * * *. 
The cost of defending or perfecting title to 
property constitutes a part of the cost 
of the property and is not a deductible 
expense. * * *. 

STATEMENT OE EACTS 

I 

The facts as found by the Board of Tax Appeals 
(R. 10-18) may be summarized as follows: 

Appellant, a citizen of the United Spates, resi¬ 
dent in the District of Columbia, in August, 1901, 
entered the employ of George M. Oyster, Jr., who 
was then and thereafter engaged in the dairy busi¬ 
ness under the trade name of “Chesthut Farms 
Dairy.” Prior to March 17, 1921, appellant had 
advanced to the dairy business amounts aggregat¬ 
ing $20,000. (R. 10.) 

On March 17, 1921, Oyster and appellant en¬ 
tered into a partnership agreement, which recited 
the long association of the appellant with the busi¬ 
ness and provided (1) that the two should become 
partners in the business formerly entirely owned 


i 

i 
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by Oyster, and that Oyster should assign to the 
appellant, Brawner, a 45/100 undivided interest 
in all the real estate, assets, fixtures, parapherna¬ 
lia of trade, good will ,and personal property there¬ 
in referred to; (2) that the partnership agree¬ 
ment should begin as of January 1, 1921, and 
should continue for ten years; (3) that certain 
parcels of real estate, together with buildings, fix¬ 
tures, etc., were to be partnership assets; (4) that 
the interest in the partnership should be in the 
ratio of 55% to Oyster and 45% to the appellant, 
and obligations were to be assumed in the same 
ratio; (5) that upon the death of either of said 
partners the surviving partner should have the 
right “to purchase the interest of ,the deceased 
partner in all of the assets of said partnership or 
such parts thereof as the survivor may elect, by 
paying therefor to the representatives of said de¬ 
ceased's estate the value thereof as fixed bv the last 

«/ 

inventory of said partnership assets and accounts, 
prior to the death of the deceased partner and 
adding thereto the proportionate net profits accru¬ 
ing to such deceased’s interest from the date of 
such inventory to the date of his death, the pur¬ 
chaser being hereby given the right either to pay 
in cash for the interest of the said deceased part¬ 
ner so purchased, or in five annual instalments to 
be evidenced by the notes of the purchaser 
* * * (R. 10-13.) 

This agreement was signed by Oyster and the 
appellant and their signatures were attested by two 
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witnesses. It was further acknowledged by the ap¬ 
pellant before a notary public on August 3, 1921. 
(R. 13.) j 

Oyster died testate April 24, 1921. Oh August 

i 

3, 1921, appellant notified the executor of the 
Oyster estate that he elected to purchase the entire 
interest of Oyster in the dairy business, and ten¬ 
dered to such executor his five notes, dated April 
24,1921, each for the sum of $22,635.75, payable in 

i 

one, two, three, four, and five years, respectively, 
bearing interest at the rate of 5 per cent per annum, 
a total aggregate purchase price of $113,178.75. 
(R. 13; R. 39, Exh. #3.) The notes were accepted 
by the executor and were paid. 

■ The purchase by appellant was based on the 
value of the property as shown by the books of 
Chestnut Farms Dairy as of April 24, 1$21. (R. 

I 

13.) The assets of the business as shown by the 
books as of that date showed a value of $633,022; 
the liabilities amounted to $376,761.15, the balance, 
$256,260.85, being carried as capital, and! the por¬ 
tion thereof allocable to Oyster, $140,943.47. 
(R. 14.) ! 

At the time of Oyster’s death and prior thereto, 
the business was short of cash, and payments for 
milk to farmers were in arrears. (R. 15.) 

On December 8,1921, Cecile R. Oyster filed a bill 
of complaint in the Supreme Court of the District 
of Columbia against Oyster’s executor and trustee, 
and against his relatives and the appellant. (R. 
15, 40-60.) 
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The bill alleged (1) that Ceeile R. Oyster had 
married Oyster January 15,1921; (2) that a paper 
and codicil purporting to be the will of Oyster had 
been admitted to probate, that she had filed a peti¬ 
tion and a caveat, and that she had filed her renun¬ 
ciation and quitclaim of any devise or bequest un¬ 
der the will; (3) that at the time of the execution 
of the partnership agreement Oyster was failing 
in health and mental capacity; (4) that such agree¬ 
ment was executed under undue influence and coer¬ 
cion by the appellant to deprive her of her property 
rights as Oyster’s widow; (5) that appellant did 
not pay full value for the 45% interest in the busi¬ 
ness which he had purchased from Oyster; (6) that 

the inventorv taken bv the executor did not dis- 

* 

close all of the assets and undervalued the estate; 
(7) that the dairy business was the largest one of 
its kind in the District of Columbia, and had pro¬ 
duced net profits for several years in the neighbor¬ 
hood of $100,000 a year; 1 (8) that she asserted 
dower rights in various parcels of real estate. 
(R. 15-16.) 

The prayers were: (1) that the articles of part¬ 
nership be declared null and void; (2) that the 
sale of the partnership business by the executor to 
the appellant be set aside; (3) that a temporary re¬ 
straining order and an injunction be granted pre¬ 
venting appellant from disposing of any of the as- 

1 This sum as stated in the findings of the Board of Tax 
Appeals, as printed in the record, is $1,000,000 (R. 16), but 
see the Complaint (R. 48). 


I 

sets of the estate of the decedent; (4) that a re¬ 
ceiver be appointed to operate the dairy business; 
(5) that a general accounting be had, and the plain¬ 
tiff be granted her share of the real and personal 
estate of decedent. (R. 16-17.) 

Appellant filed his answer April 12, 1922, deny¬ 
ing that the articles of partnership were procured 
by undue influence, and denying that the business 
was worth the amount claimed. (R. 17.) 

Appellant feared that the appointment of a re¬ 
ceiver would have a bad effect upon his creditors, 
the farmers who sold him milk, and that the obtain¬ 
ing of new capital for needed machinery would be 
difficult. (R. 18.) 

Due to congestion of the dockets, the trial of the 
cause in the Supreme Court of the District of Co¬ 
lumbia and an affirmance or reversal thereof by this 

i 

Court could not have been had until some time dur- 
ing the year 1925. The suit was settled by Brawner 
by the payment to Cecile R. Oyster of $40,000 in 
1923, and by his giving to her in that year his notes 
for $55,000. These notes were paid in 1924 by 
Chestnut Farms Dairy, Inc. Brawner paid in 1923 

i 

as attorneys’ fees and expenses in connection with 
the litigation the sum of $14,889.71. (R. 18.) 

In computing appellant’s taxable income, the 
Commissioner of Internal Revenue refused to allow 
any deduction on account of such payments. (R„ 
18.) 

140090—32-2 
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In his amended petition to the Board of Tax Ap¬ 
peals appellant claimed the sums paid to Oyster’s 
widow, and his counsel’s fees and expenses, in the 
aggregate amount' of $109,889.71, as a deduction 
the year 1923. (R. 6,10.) 

The Board of Tax Appeals held that the pay¬ 
ments to Mrs. Oyster and for attorneys’ fees and 
expenses were not ordinary and necessary ex¬ 
penses of appellant’s business for the year 1923. 
(R. 18-20.) 

SUMMARY OF ARGUMENT 

The expenditure by the appellant in settlement of 
a suit by the widow of his deceased partner, asserted 
against his title to the partnership assets, was a 
capital expense incurred to secure himself in the 
title to such property. It was not an ordinary ex¬ 
pense, but an extraordinary one; and it was not in¬ 
curred in carrying on the business in which appell¬ 
ant was engaged, but was made in connection with 
his proprietary interest in that business. 

Courts generally have held that sums paid in set¬ 
tlement of suits involving title to property are not 
deductible as ordinary and necessary business ex¬ 
penses. Williams v. Burnet, 59 F. (2d) 357 (App. 
D. C.) ; Hutchings v. Burnet, 58 F. (2d) 514 (App. 
D. C.) ; The Blackwell Oil and Gas Co. v. Commis¬ 
sioner (C. C. A. 10th, No. 585), not yet officially re¬ 
ported but may be found in Prentice-Hall Fed. 
Tax Service (1932), Vol. 1, p. 2013; Murphy Oil 
Co. v. Burnet, 55 F. (2d) 17 (C. C. A. 9th.). 
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ARGUMENT 

I 

I 

I 

The expenditures by appellant were not ordinary and 
necessary expenses incurred in carrying on his business 

I 

i 

The Board of Tax Appeals has held that the 
payment made by the appellant to the widow of 
his deceased partner, and the sums expanded by 
him for attorneys’ fees and expenses, did not con¬ 
stitute ordinary and necessary expenses incurred 
in the appellant’s business for the year 1923, be¬ 
cause the claim was asserted against the appel- 
lant’s title to the assets of the business. We sub¬ 
mit that this conclusion is entirely correct and is 
fully supported in fact and in law. 

A taxpayer may not take a deduction from 
gross income as a matter of right, but ihust bring 
himself within the statute conferring that right. 
Lynch v. Alworth-Stephens Co., 267 Ijf. S. 364. 
Only such deductions as are authorized by statute 
are permitted. Stanton v. Baltic Mining Co ., 240 

I 

U. S. 103. And the burden of proof in bringing 
the facts within the statute is the taxpayer’s. 
Reinecke v. Spalding, 280 U. S. 227. j 

Section 214 (a) (1) of the Revenue A<it of 1921, 
supra, p. 2, applicable here, provides: 

That in computing net income there shall 
be allowed as deductions— 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or busi¬ 
ness, * * *, l 
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Thus the statute states that allowable deductions 
must be referable, among other things, to (1) the 
ordinary and necessary expenses of a business, and 
(2) the carrying on of that trade or business. The 
terms “ordinary” and “necessary” are cumulative, 
and in order that an item of expense may be deduc¬ 
tible under the statute it must be both “ordinary” 
and “necessary.” Hubinger v. Commissioner, 36 
F. (2d) 724 (C. C. A. 2d). 

The Commissioner’s regulations require not only 
that business expenses must meet these statutory 
demands, but they also define in part and in prin¬ 
ciple what expenses are meant by “ordinary and 
necessary.” Articles 101 to 111, Treasury Regu¬ 
lations 62. It will be observed that they concern 
themselves with necessary outlays within a year for 
services, materials, etc., needed to carry on a busi¬ 
ness. It is submitted that these are reasonable 
regulations and should be given effect. Universal 
Battery Co. v. United States, 281 U. S. 580. 

The regulations have been consistent in this re¬ 
spect before and since the enactment of the statute 
important here, and they have never permitted de¬ 
ductions for compromise payments and legal ex¬ 
penses in connection with litigation as to title to 
property. See Regulations 45, Articles 101 to 111; 
Regulations 65 and 69, Articles 101 to 112; Regula¬ 
tions 74, Articles 121 to 132. But, on the contrary, 
Regulations 62, Article 293, supra, p. 3, specifically 
assigns such costs to capital outlay. Administra¬ 
tive construction will not be overruled unless 
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plainly wrong. Universal Battery Co. V. United 
States, supra, p. 583. The failure of Cohgress to 
enact legislation disapproving the administrative 
construction imports legislative approval thereof. 
Brewster v. Gage, 280 U. S. 327,337. 

The bringing of the equity suit of which appel¬ 
lant effected settlement by undergoing the expenses 
here in question quite plainly was not an ordinary 
event so far as appears. It may be assumed that 
the claim asserted by the deceased partner’s wife 
was a reasonable, and not a frivolous, claim. And 
the amount which Brawner paid to settle that 
claim—very nearly the amount being paid for his 
deceased partner’s 55% interest (R. 13,18)—is also 
susceptible of the interpretation that such claim did 
have substance. Surely, these facts do ndt suggest 
an “ordinary” incident in the carrying on of a 

milk business. They are entirely divorded in as- 

• ! 

pect from the business of buying and selling milk. 
They relate to appellant’s proprietary interest in 
the milk business and not to any transactions in 
connection therewith which of themselves produced 
income in the years concerned. That is |the plain 

I 

meaning of the word “ordinary,” and we submit 
that the language is clear enough without judicial 
interpretation, although that has not been lacking. 

It is not contended that the expense here incurred 
was not necessary, but the necessity thereof alone, 
apart from the other requisites mentioned above, 
does not establish the payment as a deductible 
expense. 




The appellant ’s trade or business was the buy¬ 
ing and selling of milk. Ordinary and necessary 
expenses incurred in that connection are such out¬ 
lays as payments to farmers for milk, payments 
to workmen for delivering the milk, care of ve¬ 
hicles, etc., and are within the meaning of the Reg¬ 
ulations. But the extraordinary payment to the 
widow of a deceased partner to settle a claim of 
title to the partnership estate is certainly not an 
expense incurred in buying and selling milk, and 
is not “ordinary” in that activity. 

This Court and others have frequently held that 
expenses for defending title to property, whether 
incurred by way of compromise payments or for 
legal fees, are capital expenditures and not losses 
deductible as ordinary and necessary expenses 
incurred in carrying on a trade or business. TF il- 
liams v. Burnet, 59 F. (2d) 357 (App. D. C.); 
Hutchings v. Burnet, 58 F. (2d) 514 (App. 1). C.) ; 
Murphy Oil Co. v. Burnet, 55 F. (2d) 17, 26 (C. 
C. A. 9th); Newark Milk & Cream Co. v. Com¬ 
missioner, 34 F. (2d) 854 (C. C. A. 3rd) ; The 
Blackwell Oil and Gas Co. v. Commissioner (C. C. 
A. 10th, No. 585), not yet officially reported but 
see Prentice-Hall Fed. Tax Service (1932), Vol. 
1, p. 2013; Commissioner v. Field, 42 F. (2d) 820 
(C. C. A. 2d). See also Lloyd v. Commissioner, 
55 F. (2d) 843 (C. C. A. 7th). 

In Hutchings v. Burnet, supra, the taxpayer 
sought allowance of a deduction for an attorney’s 
fee paid by her for services in a suit to defend her 
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title to certain property. This Court pointed out 

! 

(p. 516) that the attorney’s fees in question were 
not paid for services rendered in connection with 
the operation of the property, but only in defense 
of the taxpayer’s title to such property. It said 
that under such circumstances the cost of defend¬ 
ing her title did not constitute a deductible expense 
under the statute, citing Commissioner v. Field, 42 
F. (2d) 820 (C. C. A. 2d). So, in Williams v. 
Burnet, supra, where the taxpayers sought to de¬ 
duct expenses in connection with the prosecution 
of their claim for compensation for land con- 
demned by a municipality, this Court affirmed the 
Board of Tax Appeals in its opinion that such 

i 

expenses are capital expenditures. 

Murphy Oil Co. v. Burnet, supra, is in point. 
That case held that an amount paid in settlement 
of a suit brought by the administratrix of a vendor 
from whom the taxpayer had acquired property, 
against the taxpayer, alleging that the taxpayer 
had acquired the property by fraudulent means, 
was a capital expenditure, and so not deductible; 
and that, likewise, attorneys’ fees paid iri connec¬ 
tion with that litigation were not allowable as de¬ 
ductions, because they represented cost of defend¬ 
ing title, and the Court (p. 26) expressed agree¬ 
ment with this language of the Board of Tax 
Appeals: 

To the extent that the expenses and pay¬ 
ment were incurred and made in defense of 
the claim against the oil properties they were 
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capital expenditures. We have repeatedly 
held that the cost of defending title, whether 
in the form of legal fees or compromise pay¬ 
ments, is a capital expenditure representing 
additional cost of the property. [Citing 
cases.] 

The substantial facts of that ease are very similar 
to the facts here, i See also Newark Milk <£ Cream 
Co. v. Commissioner, 34 F. (2d) 854 (C. C. A. 3rd), 
disallowing as a deduction money paid by a cor¬ 
poration to a former stockholder to make up a 
fixed return guaranteed to former stockholders who 
dismissed litigation against the corporation in 
exchange for that undertaking. 

Analogously, it has been held that legal expenses 
incurred in connection with a successful suit for 
slander of a taxpayer’s business reputation were 
personal expenses, not deductible as ordinary and 
necessary expenses incurred in business. Lloyd, v. 
Commissioner, 55 F. (2d) 842 ( C. C. A. 7th). 

There have been a variety of expenses as to which 
claims have been made that they were “ordinary 
and necessary” within the meaning of Section 214 
(a), supra, and similar statutes. But the courts 
have rigidly upheld the principle of the rule applied 
by the Board in the instant case. See, for ex¬ 
amples, these cases: 

Expenses incurred by a lawyer in traveling 
abroad to study and report on criminal procedure, 
at request of the American Bar Association, the 
expenses being held not to have directly increased 
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his professional income ( Ellis v. Burnet, 50 F. (2d) 
43 (App. D. C.)); expenses incurred in installing 
improvements in a building occupied by the tax¬ 
payer as a tenant from month to month ( George H. 
Bowman Co. v. Commissioner, 32 F. (2d) 404 (App. 
D. C.)); expenses incurred in protecting property 
from floods ( Black Hardware Co. v. Comrhissioner, 
39 F. (2d) 460 (C. C. A. 5th.), certiorari denied, 
282 U. S. 841) ; fee paid to guarantors of r^nt under 
lease ( King Amusement Co. v. Commissioner, 44 
P. (2d) 709 (C. C. A. 6th), certiorari dejuied, 282 
CJ. S. 900) ; broker’s commissions paid by the tax- 
payer in purchasing securities ( Hutton v. Commis¬ 
sioner, 39 F. (2d) 459 (C. C. A. 5th) ; fee paid to a 
real estate broker for negotiating a lease on behalf 
of the lessor-taxpayer ( Bonivit Teller & Co. v. Com¬ 
missioner, 53 F. (2d) 381 (C. C. A. 2d), certiorari 
denied, 284 U. S. 690) ; attorneys’ fees paid by the 
taxpayer in a suit involving the determination of 
the taxpayer’s rights under his grandfather’s will 
(' Commissioner v. Field, 42 F. (2d) 820 (C. C. A. 
2d) ) ; and amounts paid in compromise of pending 
suits ( Colony Coal & Coke Corp. v. Commissioner, 
52 F. (2d) 923 (C. C. A. 4th) ). 

A case which may be in disagreement with the 
principle of the instant decision is Bliss v. Com¬ 
missioner, 57 P. (2d) 984 (C. C. A. 5th), where it 
was held that the taxpayer might deduct fees paid 
to attorneys in connection with their services in a 
suit to quiet title to oil lands. That decision ap¬ 
pears to say that the object of the lawstiits there 
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was the removal of an obstacle to the recovery 

or realization of income created bv the assertion 

•/ 

of adverse claims to the land, and (we assume) 
therefore directly bore on the acquisition of income. 
But we submit that such use of words, while it may 
not be disagreed with as a general statement of 
ultimate effect is, in view of the numerous deci¬ 
sions of this Court and the Circuit Courts of Ap¬ 
peals, not precise or harmonious with judicial 
reasoning generally. 

The situation here is not the same as that pre¬ 
sented in Commissioner v. Peoples-PittsburgJi 
Trust Co. Et Ah, decided bv the Circuit Court of 
Appeals for the Third Circuit on August 3, 1932 
(not vet officially reported but may be found in 
Prentice-Hall Fed. Tax Service (1932), Vol. 1, p. 
2099.34). In that case the taxpayer, as part of 
his regular duties as an officer of a corporation, 
executed tax returns for the corporation. He and 
another were indicted for conspiracy to defraud 
the United States bv means of false and fraudu- 
lent returns, but were subsequently acquitted. 
The Circuit Court of Appeals stressed the consid¬ 
eration that the taxpayer’s business consisted in 
the performance of the duties devolving upon him 
as executive head of the corporation, that he was 
thus engaged in the business of being a corporate 
officer, and that the acquittal eliminated the al¬ 
leged criminal aspect of what he did, and the ex¬ 
pense was deemed to have been made necessary 
because a criminal quality was attributed to acts 
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which he had performed in carrying on his trade 
or business. Thus, the Circuit Court of Appeals 
for the Third Circuit brought the case within the 
doctrine of the Kornhauser case ( infra p. 17). 

i 

We think this decision is incorrect, but whether it 
is or not the facts in the instant case are yery dif- 

j 

ferent. The suit here relates to the character of 

i 

acts done by the appellant in acquiring title to 
the business, and those acts were not acts which he 
was called upon to do in connection with that busi¬ 
ness but, it may be assumed, were acts ^hich he 
voluntarily undertook for his own benefit to in¬ 
crease his personal-property interest in the 
business. 

II 


Kornhauser v. United States, 276 U. S. 145, does not 

control this case I 


Appellant relies (Br. 15-16) upon Kornhauser v. 
United States, 276 U. S. 145, where it was held that 
the expense incurred by a lawyer in defefiding his 
right to have certain partnership income for a par¬ 
ticular year was an ordinary and necessary! biisiness 
expense, the Court comparing it to expense under- 

i 

gone to recover a fee from a client. The Korn- 

I 

Jiauser case thus relates to income, and presented no 
question as to a capital expenditure. To adopt the 

_ i 

language of this Court in the Williams case, supra r 
(p. 358), the appellant’s outlay was not made “in 
producing or protecting taxable income,” but at 
most “was a capital expense in the protection of 


i 
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their [his] rights arising from the ownership of the 
property, and in that aspect, as a loss, might be 
taken into account as a part of the cost of the prop¬ 
erty.” Nor was that case concerned with the ordi¬ 
nary attack on title. See Murphy Oil Co. v. Bur¬ 
net, supra (p. 26), quoting an extract from the 
. Board of Tax Appeals’ decision so distinguishing 
the Kornhauser case. The sole question was 
whether it was a business or personal expense, and 
the Court pointed out that the litigation merely en¬ 
titled the taxpayer to retain income from personal 
services. Expenses under those circumstances 
would be deductible as to a single year, just as the 
judgment would have been taxable for a single year 
had the taxpayer been obliged to account for the 
property {Lucas v. American Code Co., 280 U. S. 
445), or as the income arising under an award of 
damages is ordinarily taxable in a single year 
{Burnet v. Sanford & Brooks Co., 282 U. S. 359). 
Those considerations are not present in this case. 
The expenditure here is of a capital nature. 

The gist of the appellant’s petition is that he 
paid to save the milk business from financial ruin, 
because, he says, that would have ensued if a re¬ 
ceiver had been appointed as requested. The 
Board of Tax Appeals does not seem to have 
thought the situation was as close to disaster as the 
testimony before the Board would indicate. But, 
of course, as the Board points out (R. 19), the 
issue is not what would have happened to the milk 
business, but as to the nature of the claim against 
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the appellant’s interest in the business, which was 
to title. It was these claims which were settled. 
Further, these claims by the widow were close 
enough in point of time to be, so to speak, part of 
the res gesta; her claim was not an old claim 
brought up after the appellant had been secure and 
unm olested for years in the property, but y^as im- 
mediately asserted as soon as taxpayer had ae- 
quired the decedent’s interest. 

It may be that the statement of the appellant 
(Br. 17) as to the effect of Burnet v. North Amer¬ 
ican Oil Consolidated, 50 F. (2d) 752 ((j. C. A. 

i 

9th), could have been more clearly put. As may 
be seen from the title of the case, the appeal was by 
the Government. The Board of Tax Appeals had 

I 

held in favor of the Government in respect] of that 
part of the ease involving attorneys’ fees for de¬ 
fending title to property. The cross petition by 
the taxpayer was dismissed. North American Oil 
Consolidated v. Commissioner, 51 F. (2<1) 1081 
(C. C. A. 9th). | 

III 


The outlays made by appellant did not constitute a loss 

! 

i 

It may be that appellant seeks a holding that 
the expenditures here were losses sustained dur¬ 
ing the taxable year in trade or business; within 
the meaning of Section 214 (a) (4) of the Revenue 
Act of 1921, supra, p. 3. (Pet. Br. 9, ill, 18.) 
One of the errors assigned suggests that. (R. 24.) 
Since appellant’s allusions in his brief to this as- 


i 


i 


i 
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pect are so vague as probably not to constitute in¬ 
sistence on the point, we shall not devote space 
to argument as to whether the expenditure here 
were losses within the meaning of the statute, 
-although clearly they were not. But compare 
Merriman v. Commissioner, 55 F. (2d) 879 (C. C. 
A. 1st), holding that attorneys’ fees and legal ex¬ 
penses incurred by the taxpayer in an unsuccess¬ 
ful effort to break a will were not deductible as a 
loss incurred in a transaction entered into for 
profit. 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

G. A. YounGQTJIST, 
Assistant Attorney General. 
Sew all Key, 

Francis H. Horan, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Frank M. Thompson, Jr., 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

September, 1932. 
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JANUARY TERM, 1932. 


No. 5583 


HENRY N. BRAWNER, Jb., Appellant, 

i 

I 

VS. 


DAVID BURNET, Commissioner of Internal 

Revenue. 


T 

j 

| 

PETITION FOR REVIEW OF DECISION OF UNITED ^TATES 

i 

BOARD OF TAX APPEALS. 


i 

j 

REPLY BRIEF FOR PETITIONER. 

i 

. 

I 

I 

— 

In reply to the brief of appellee in this cage, it is 
desired to call particular attention of this Court to 
the fact that the suit by the widow of George M. Oys¬ 
ter, Jr., referred to in appellant’s original brief, was 


o 


not merely an attack upon the validity of the sale of 
George M. Ovster, Jr.’s interest in the milk and dairy 
business to the appellant on August 4, 1921, but it is 
also prayed that a receiver or receivers be appointed 
to take possession and control and to operate said 
milk and dairy business. Consequently, while the ele¬ 
ment first mentioned was involved in the litigation, 
there was a more immediately pressing question, viz, 
the threat of a receivership, which in turn threatened 
the already precarious financial standing of the busi¬ 
ness, including serious and long-continued arrearages 
in payments to farmers supplying the milk which was 
vitally necessary to appellant’s continuing the busi¬ 
ness. The threat of Mrs. Oyster’s suit was, there¬ 
fore, dual—and the more serious and immediate threat 
to the life of the business itself was that a receiver 
might be appointed, the appellant ousted from the 
business, and the business itself, with its resultant in¬ 
come—the source of appellant’s income—destroyed. 
It was this threat, rather than the attack on appel¬ 
lant’s title—as to which both he and his attorney en¬ 
tertained no fear—which impelled him to buy off Mrs. 
Oyster and so eliminate the dire threat of receiver¬ 
ship and the destruction of his income. 

It is respectfully urged that the preponderant im¬ 
portance of this factor in the situation should be recog¬ 
nized. The threat to appellant’s title was a minor 
consideration—both petitioner and his counsel felt cer¬ 
tain it could not successfully be challenged. Conse¬ 
quently, when the real nature of the expenditure to 
get rid of the litigation initiated by Mrs. Oyster is 


I 


i 

! 


3 ' | 

realized, it is apparent that the authorities Cited by 
appellee in his brief are not controlling. 

It is obvious from the Supreme Court’s approval 
in Kornhauser v. U. S., 276 U. S. 145, of the decision 
of the Board of Tax Appeals in F. Myer & Company, 
4 B. T. A. 481, that a legal expenditure made for de¬ 
fending a suit for an accounting and damages result¬ 
ing from an alleged patent infringement was [deduct- 

I 

ible as a business expense, that expenditures!for the 
defense of title need not in every case be charged to 
capital account as a part of the cost of the property. 
In the Kornhauser case, itself, the petitioner ftvas de¬ 
fending his title to property against which there was 
an adverse claim. There is involved in the | instant 
case the effort of the appellant to “retain sudli earn¬ 
ings after their receipt,” the expenditure for which 

i 

was allowed by the Supreme Court in the Kornhauser 
case as an ordinary and necessary expense of tjhe busi¬ 
ness and as such deductible from gross incoiiie. 

In his brief, appellee cites in support of hisj conten- 

I 

tion that sums paid in settlement of suits involving 

I 

title to property are not deductible as ordinary and 
necessary business expenses, inter alia , the ^ases of 
Williams v. Burnet , 59 Fed. (2d) 357, and Hutchings v. 
Burnet , 58 Fed. (2d) 514, both of which were I decided 
by this Court. However, in the Hutchings lease, in 

i 

deciding that attorney’s fees paid for services in per¬ 
fecting the taxpayer’s rights to mineral royalties were 
not deductible, this Court said: 

“ It is clear that the transactions which caused 
appellant to pay the several attorney’s fees in 


i 
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question were not part of any trade or business 
carried on by her, but were separate transac¬ 
tions affecting only her personal interests and 
estate. The ore lands in which appellant ac¬ 
quired an interest were under royalty leases 
when her interest accrued, and she had no part 
in operating the property.” 

Again in Williams v. Burnet , supra , where attor¬ 
ney’s fees paid by individuals to prosecute claims for 
compensation for land condemned and taken over by 
New York City were held not deductible as ordinary 
and necessary business expenses, the Court pointed 
out that: 


“The land belonged to appellants as indi¬ 
viduals, and compensation for it was due to 
them individually. The expense of the prose¬ 
cution of their claim to compensation for the 
taking of their property was not incurred in 
carrying on a trade or business, or in pro¬ 
ducing or protecting taxable income (Italics 
supplied.) 

The facts in the two cases just cited are not anal¬ 
ogous to those in the instant case. Here the appellant 
was without question carrying on a trade or business, 
and not only was his title to a portion of the capital 
assets being attacked, but there was also a prayer for 
an accounting, as well as a prayer not merely for the 
settlement of the George M. Oyster, Jr., Estate but 
for the determination of ownership *of the property, 
assets, and “proceeds thereof.” The latter, of course, 
necessarily included an attack on appellant’s title to 


i 


the taxable income of the business which stood in his 
name, and the expenditures made by him to fettle the 
litigation were, among other things, to protect such 
taxable income. j 

The Circuit Court of Appeals for the Fifth Circuit 
in Bliss v. Commissioner , 57 Fed. (2d) 984, held that 
legal expenses incurred and paid incident to estab¬ 
lishing the right to income from oil and gas produced 
from lands as to which a trespasser had claimed min¬ 
eral rights were deductible as a business expense. The 
Court there held that: 


“What was adversely claimed was part of 
what was or might be produced from the lands 
when used in business by the firm (partnership 
consisting of petitioner and another) or its 
lessees. To treat as an addition to the cost of 
land the amount of an expenditure made, after 
ownership was acquired, to enable the owner, 
his agent, or lessee to possess and us^ the land 
for business purposes, undisturbed by intruders 
or trespassers, would involve a disregard of 
the difference between the cost of acquiring 
ownership of property and expenses p^aid or in¬ 
curred to protect the owner’s right to undis¬ 
turbed possession and enjoyment of his prop¬ 


erty, and what it yields or produces, by himself, 


his agents, or lessees. It seems reasonable to 
treat amounts expended for services | rendered 
in ejecting or excluding trespassers after owner¬ 
ship has been acquired as expenses incident to 
the ownership of property and the acquisition 
and enjoyment of income from it, rather than as 
additions to the capital investment in the 
property. 






i 


i 

i 
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The appellee in his brief also objects to the decision 
of the Third Circuit Court of Appeals in Commis¬ 
sioner v. Peoples-Pittsburgh Trust Company et al. 
(Prentice Hall Fed. Tax. Service, 1932, Vol. 1, page 
2099.34), and charges that the conclusion reached is 
incorrect. 

The Circuit Court of Appeals in that case agreed 
with the decision of the United States Board of Tax 
Appeals which was adverse to the Commissioner of 
Internal Revenue, and both the Board and the Court 
based their decisions upon the rule laid down by the 
Supreme Court of the United States in the Korn- 
hauser case , supra. While there appears to be some 
conflict of opinion in the lower courts upon the de¬ 
ductibility of expenses similar to those in the instant 
case, it is submitted that such conflict has now been 
finallv and definitelv settled bv the Kornhauser de- 

V * » 

cision, which is 1 the only case on the point involved 
decided by the Supreme Court of the United States. 
These expenses are directly connected with and in¬ 
volve the business and the income derived therefrom, 
and this seems to be the test adopted by the Supreme 
Court. 

It can not be denied that if the cost of defending 
and settling suits, such as the one instituted by Mrs. 
Oyster against the appellant, is to be added to the 
cost of the capital assets, the result must inevitably 
be a gross distortion of such cost. Manifestly, no new 
asset was acquired by reason of the expenditures made 
by appellant in the instant case, and as a matter of 
fact, the record shows that appellant had paid for the 
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I 


I 
I 

i 
i 

I 

share of George M. Oyster, Jr., in the business more 
than such share was actually worth. To compel him 
to pay more, and to add such additional payment to 
an already inflated cost produces a result wholly at 
variance with the actual facts. 

i 

If the cost of litigating or compromising every spite 
or spurious suit attacking title to property js to be 
added to the cost of the capital assets, it may well be 
asked where such action will stop. It is not qnly con¬ 
ceivable, but it is a matter of common knowledge that 
such suits, sometimes in considerable numbers, are 
filed against the owners of property, and in rjaany in¬ 
stances without any color of right, title or interest 
in the adverse claimants. To add the cost of defend¬ 
ing, or where peculiar conditions like those in the in¬ 
stant case demand, a compromise of such litigation, 
to the cost of such property, is not only unfair and 
unjust but such expenditures quite obviously add 
nothing whatever to capital value. They are business 
expenses or losses and should be deductible as such 
in determining income tax liabilitv. 

Appellee in his brief objects that the expenses in 
the present case were not ordinarv and hecessarv 
business expenses. The claim that they were not 
necessary is, we believe, completely refute4 bv the 
testimony and record of the case. In disposing of the 
contention in the Kornliauser case, supra , thdt the ex¬ 
penditure for legal services and for defendiqg an ac¬ 
tion for an accounting were not ordinary, tie Court 
said, 4 ‘and it was an ‘ordinary and necessary’ expense 
since a suit ordinarily, and, as a general tiling, neces- 
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sarily requires the employment of counsel and of pay¬ 
ment of his charges.” 

It is submitted, therefore, that under the facts of 
this case the expenditures incurred and paid consti¬ 
tuted either an ordinary and necessary business ex- 

* V 

pense or loss,, and consequently are deductible from 
gross income. 

Respectfully submitted, 

! ROBERT P. SMITH, 

ROGER J. WHITEFORD, 
ARTHUR H. DEIBERT, 

Of Counsel, 

Suite 509, 

! ’ 815 Fifteenth St. N. W., 

Washington, D. C . 
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